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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service
7 CFR Part 17

Regulations Governing the Financing
of Commercial Sales of Agricultural
Commodities '

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Final rule.

SUMMARY: The Foreign Agricultural
Service (FAS) is amending the
regulations applicable to the financing
of the sale and exportation of
agricultural commodities pursuant to
title I of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480), to
increase the initial freight payment due
vessel owners from 80 percent to 95
percent and to require detention
provisions in freight contracts to cover
delays in loading due to the failure to
open letters of credit in a timely manner
when the Commodity Credit
Corporation (CCC) finances any part of
the ocean freight. The amendment also
provides that vessel owners may collect
the undisputed balance of freight in
certain circumstances without the
charterer's having signed the statement
of facts and the laytime statement.

The purpose of these changes is to
keep the costs of the Public Law 480,
title I program as low as possible and
insure that all persons desiring to
participate in the shipping of
commodities financed under Public Law
480, title I, receive fair and equitable
treatment.

EFFECTIVE DATE: August 21, 1991. See
““SUPPLEMENTARY INFORMATION.”

FOR FURTHER INFORMATION CONTACT:
Connie B. Delaplane, Director, P.L. 480
Operations Division, Export Credits,
Foreign Agricultural Service, Room 4549

South Building, U.S. Department of
Agriculture, 14th and Independence
Avenue SW., Washington, DC 20250-
1000. Telephone: (202) 447-3664.
SUPPLEMENTARY INFORMATION: The final
rule has been reviewed under Executive
Order 12291 and Departmental
Regulation 1512-1 and has been
classified “nonmajor.” It has been,
determined that this rule will not result
in an annual effect on the economy of
$100 million or more; will not cause a
major increase in costs to consumers,
individual industries, Federal, State or
lacal government agencies or geographic
regions; and will not have an adverse
effect on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign based enterprises
in domestic or export markets.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
CCC is not required by 5U.S.C. 553 or
any other provision of law to publish.a
notice of proposed rulemaking with
respect to the subject matter of this rule.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. (See the Notice related to 7
CFR part 3015, subpart V, published at
48 FR 29115 June 24, 1983).

Effective Date

The provisions of this amendment
shall apply to arrangements for ocean
transportation pursuant to ocean freight
Invitations for Bids issued on or after
August 21, 1991.

Background

On November 9, 1990, the Foreign
Agricultural Service published a
proposed rule (55 FR 47061) to amend
the regulations governing the financing
of the sale and exportation of
agricultural commodities made available
under Title I of the Agricultural Trade
Development and Assistance Act of
1954, as amended (Pub. L. 480}.

A number of comments were received
supporting all or part of the proposed
rule. Other comments are discussed
below.

Discussion of Comments
Letter of Credit

Several comments objected ta the
requirement that importing countries

open letters of credit (L/C's) for acean
freight before the vessel presents at the
loading port whenever CCC finances
any portion of the freight. The -
requirement was described as a
hardship on importing countries, since
the freight is not actually due until the
vessel's arrival at the first discharge
port.

It is important to note that this is not a
new program requirement; it has been
contained in each Title I agreement for a
number of years. Requiring that ocean
freight L/C’s be opened before loading
provides assurance of payment to vessel
owners. Otherwise, they would have to
load the commodity and sail without
such security. Under existing
regulations, suppliers of ocean
transportation may load and sail
without an L/C; however, they are not
required to do so and they take such
action at their own risk. See 7 CFR
17.8(g). .

Other comments stated that freight
should be due on loading to allow more
competitive freight rates and to make
Public Law 480 operate like commercial
shipments. The program operated in this
manner prior to 1960 at which time CCC
found it necessary to change freight
procedures to protect its interests. In
1959 an importing country fixed a vessel
under a charter party to transport
bagged rice. Before the vessel departed,
and after receipt of freight payment on
loading, the owner abandoned the
vessel. CCC incurred additional freight
charges and it was necessary to unload
the cargo, fumigate and reload to
another vessel. In order to protect both
CCC and the importing country, the final
rule retains the requirement for payment
upon arrival at the first port of
discharge.

Existing regulations already provide
that, under certain circumstances (see
§ 17.14(})), the supplier can collect the
initial payment for ocean freight or
ocean freight differential prior to the
vessel’s arrival at the first port of
discharge. The supplier must first
furnish CCC with an acceptable L/C
from a U.S. bank so that the Controller
can issue a waiver of the notice of
arrival, a required payment document.

95 Percent Initial Freight Payment

Two comments questioned the study
by the Maritime Administration,
Department of Transportation, which
showed that 10 percent was, in most
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cases, more than the amount needed to
cover despatch earned by the importing
countries. FAS has reviewed a copy of
the study and has also prepared a study
of 155 shipments to 13 countries for the
period 1986-1989, which confirmed the
results of the study by the Maritime
Administration. The FAS study showed
only ten shipments (to six different
countries) which resulted in despatch
earnings in excess of 5 percent. Most of
the countries in connection with which
there have been such despatch earnings
do not now participate in the Title I
program or they have increased their
contractual discharge rate since the time
of the shipments covered by the studies.
FAS will continue to review actual
discharge rates in connection with
shipments to Title I countries to insure
that the contractual rates reflect current
capabilities and are not set artificially
low in order to guarantee or inflate
despatch earnings.

Two comments stated that reducing
the final freight payment to 5 percent
may not leave importing countries
enough funds to offset claims for cargo
damage against the vessel operator or
for leverage to insure that vessel owners
pay carrying charges to commodity
suppliers. However, the final freight
payment was never intended to be used
for such purposes; it was designed only
to accommodate payment of despatch, if
due. See 7 CFR 17.14(n).

. Other comments asked about the
procedure to be followed if despatch
exceeds 5 percent. In the few instances
where despatch exceeds 5 percent, both
the importing country and CCC will be
entitled to reimbursement from vessel
owners upon request. CCC will use
procedures already in place to address
overfinancing for collection of CCC's
portion of such ocean freight payment.
Under § 17.17(a) of the regulations,
claims for overpayment of ocean
transportation must be settled by
payment of dollars to CCC. CCC will
then, in accordance with § 17.17(e),
make an appropriate refund of local
currency received or credit the
participant’s account.

Detention

A number of comments were received
addressing the requirement that freight
contracts must provide the vessel owner
with the option of claiming detention if a
vessel is delayed in loading because of
the lack of an operable commodity or
freight L/C.

Several comments noted that
detention was not needed if the freight
contract had a demurrage clause. They
stated that demurrage was the
conventional commercial remedy for
delays to the vessel at load or discharge,

while the remedies for late payment of
freight were arbitration, liens on the
cargo, and/or payment of interest on
unpaid balances. However, allowing the
supplier of ocean transportation to claim
detention when loading is delayed
because there is not an operable L/C
emphasizes to importing countries the
importance of promptly opening L/C’s
and places on the importing country the
financial burden of such delay.
Detention represents actual damages
from the delay in loading the vessel and
may be higher than the demurrage rate.
Since the instances of delayed freight
L/C's have been increasing, and freight
rates would be expected to rise to
recover the costs of such delay in
payment, the final rule retains the
requirement for detention provisions in
order to reduce program costs to CCC.

Several comments expressed concern
about excessively high detention rates;
one comment suggested that the rule
may encourage owners to claim the
higher detention rate rather than agree
to load the cargo or simply claim
demurrage for L/C delays. However,
there is a difference between demurrage
and detention: The rate of demurrage is
specified in advance in the contract,
expressed ag a daily rate. Demurrage is
considered to be liquidated damages
and the vessel owner may collect only
the contractual demurrage rate for such
delay, regardless of the actual cost of
the delay to the owner. On the other
hand, a *rate of detention” is not
specified in the contract; damages for
detention are unliquidated. Detention
claims may be decided by arbitration or
in court if the contracting parties cannot
agree. .

Therefore, freight offers under
Invitations for Bids subject to this
amendment should not contain a
“detention rate”. Such offers will not be
considered non-responsive solely
because a detention rate was given;
however, the related charter parties and
liner booking contracts may not contain
a detention rate.

Two comments noted that suppliers of
ocean transportation could simply raise
their rates for demurrage and despatch
if they desired to receive a more
compensatory amount for delays of all
kinds. Suppliers may, of course, do this
at any time. However, the supplier
would risk paying higher despatch, if
despatch is earned, since it is a custom
of the trade that the rates are tied—
despatch is normally one-half the
demurrage rate. This could lead to
increased freight rates.

One comment stated that detention, in
addition to demurrage, would penalize
charterers twice. However, the
regulation does not provide for both

detention and demurrage for the same
period of delay. Another comment asked
that it be made clear that demurrage
which is not in contention should be
paid promptly by the chartérer. This is
the expectation. Section 17.14(n)
currently states that the participant must
make prompt payment of the undisputed
balance due.

Two comments suggested that
contracts provide for detention only if
there is no freight L/C at the time of the
vessel's arrival at the discharge port,
when the freight is due. These comments
do not acknowledge the unique nature
of the title I program. The only
assurance of payment the vessel owner
has at the time of loading is an operable
L/C. Another comment suggested that
the vessel owner could refuse to
discharge the commodity if the L/C
were not available on arrival at the
discharge port. This would not be a
desirable option because the vessel
could not undertake another voyage
without disposing of the cargo on board;
in addition, the vessel could be subject
to legal action by the importing country

" once it arrived.

Three comments referred to the fact
that factors beyond the control of the
importing country may contribute to the
late opening of L/C’s and the country
might then bear detention costs for such
delay. Nevertheless, the most important
element affecting the L/C is controlled
by the importing country, which should
begin the process immediately after
commodities are purchased and vessels
booked. If an importing country is aware
of internal procedures or factors beyond
its control which routinely slow the
process, it should schedule commodity
purchasing accordingly and allow
sufficient lead time between awards and
the beginning of the delivery period to
insure that an operable L/C will be
available. CCC will expedite its
determination of ocean freight
differential to assist importing countries
in opening L/C's more quickly.

Another comment stated that it was
not necessary to amend the regulations
to require the contractual option of
detention. However, adding this
requirement to the regulations
establishes the framework for detention
claims and the mandatory nature of the
requirement.

Finally, one comment stated that
charterers should not have to pay
detention “if all parties are agreeable to
load the vessel.” This is in keeping with
the provisions of both the proposed and
final rule. If the commodity supplier and
the supplier of ocean transportation are
willing to load without L/C’s, there is no
basis for a detention claim.
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Calculating Detention

Several comments requested that
clarification be provided on how
detention should be calculated. The
proposed rule stated that the period of
detention would not begin earlier than
the date the vessel presented its notice
of readiness to load at the designated
loading port within the contract laydays
and would end when an acceptable
letter of credit was established. Once
begun, detention would continue only
until the letter of credit was opened, or
until the vessel began loading,
whichever was earlier, regardless of
subsequent delaying factors such as
strikes or inclement weather.

One comment stated that detention
should not apply if the vessel would
have been unable to load even with an
operable L/C. This is the intent of the
regulation, which has been clarified by
the insertion of the word “solely” in
§ 17.14(k)(7}). This section now states
that contracts must provide for
detention for loading delays attributable
solely to the decision of the supplier not
to load because of the lack of an
operable letter of credit. For example, if
there is no letter of credit, but loading
would have been impossible because of
heavy rain, detention would not begin
until loading was possible.

Two comments addressed the
provision in the regulation which states
that the period of detention shall end
when an operable irrevocable letter of
credit has been established. One
comment asked who would pay in cases
where a delay due to lack of an L/C
caused additional delays—if, for
example, the L/C was not opened until a
time when conditions at the load port
prohibited loading for several more
days. The second comment stated that
such additional delay should be
considered detention. However, the
intent of the regulation is that the period
of detention be confined to the delay
caused solely by the lack of an L/C.
Delays occurring after the establishment
of the operable L/C would be governed
by the provisions in the charter party or
booking note regarding laytime. The
final rule has been revised to clarify
that, if a supplier initially refused to
commence loading but later agreed to
load in advance of the establishment of
the operable L/C, detention will end
when the vessel begins loading.

One comment asked for clarification
on the calculation of detention separate
from reversible laydays. {For most title [
shipments, laydays are reversible; that
is, laytime is calculated at both load and
discharge ports and demurrage/
despatch is computed on the basis of
total laytire saved.) The final rule

states, as did the proposed rule, that
time calculated as detention would not
count as laytime. Detention could be
claimed only for the time lost for delays
due to lack of L/C. This means that
laytime would be calculated in the usual
manner on the periad not covered by the
detention claim.

Another comment asked if detention
could be claimed by an owner if the
notice of readiness were tendered
before the beginning of the laydays. The
regulation specifies that the period of
detention shall not commence earlier
than presentation of the vessel within
the laydays specified in the charter
party or booking contract and upon
notification of the vessel's readiness to
load. This is intended to prevent
dentenion based on any period of time
prior to the contract laydays.

One comment asked whether
Saturday and Sunday would be included
in the detention period. Since it is
common for vessels to load on those
days, and because detention is not
bound by laytime provisions, Saturday
and Sunday would be included, as well
as holidays. The regulation has been
revised to clarify this point.

A comment requested that the
regulation itself make it clear that the
L/C must be acceptable or operable. The
proposed rule (§ 17.14(k)(7)) described it
as an “operable irrevocable” L/C; the
final rule adds the word “operable” to
§ 17.14(a)(4) for consistency. Several
comments noted that there may be
questions raised as to the definition of
an “‘operable™ L/C. However, just as in
commercial transactions, any dispute in
this regard must be resolved between
the parties.

Another comment stated that the
period of detention should not end until
the owner views the L/C and can
ascertain whether the L/C is operable.
The rule was not changed to provide for
this since it would not be advisable to
discourage owners from taking an active
role in informing themselves of the
existence of the L/C and its contents. In
addition, there should be only a slight
delay between the time of establishing
an L/C and its review by the owner.

Three comments stated that USDA
should provide assistance in the
collection of detention in order for it to
be effective. In order to maintain a
consistent approach to costs which are
not financed by CCC, the final rule
maintains the position that disputes
regarding actual liability for detention
and amounts due under a detention
clause must be resolved between the
parties to the contract. 7 CFR 17.6{d).

Another comment requested that the
regulation require that detention be

“paid’ rather than “payable” when the
vessel arrived at the first port of
discharge. However, this change would
not allow time for resolution of any
difference of opinion as to the validity
or the amount of the detention claim.
The final rule retains the word
“payable.”

Laytime Statements and Statements of
Fact

The proposed rule would have
required that the freight L/C “contain”
the provision in § 17.18(d}(iii} permitting
acceptance of statements of facts and
combined laytime statements under
certain circumstances without signature
by the charterer or consignee or their
agents. The final rule retains the
requirement that the charter party or
booking note contain this provision.
Since the freight L/C would clearly not
be operable if it failed to reflect this
regulatory and contractual requirement,
the reference to the freight L/C has been
deleted from § 17.14(k)(8). However,
charterers are urged to review their L/C
text carefully to insure complianee with
this term. If the L/C is not operable, a
claim for detention may result.

Several comments noted that, due to
slow international mail delivery, the
period of time allowed for charterers to
review the laytime statement should be
extended. The proposed rule allowed
the supplier to receive payment based
on laytime statements and statements of
fact under certain circumstances if the
charterer had not signed them 30 days
after submission of the documents to the
charterer.

The final rule addresses the fact that
it is no longer necessary to rely on
international mail to transmit
documents. All of the countries which
are expected to have title I programs in
Fiscal Years 91 and 92 are served by
commercial couriers at reasonable fees
(less than $70 each way). The regulation
has been amended to require the use of
services such as commercial couriers or
express mail for sending documents to
the importing country whenever such
services are available. In addition,
facsimile transmission could also be
used to transmit information to many
countries for review before the
documents themselves are forwarded.

One comment noted that charterers
may be delayed in providing signed
laytime statements because the
suppliers do not submit them to the
charterers promptly. The proposed rule
stated that suppliers must certify that
the documents were submitted to the
charterer at least 30 days prior to the
request for payment and that the
charterer had been notified that
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payment was being requested based on
laytime statements and/or statements of
fact signed only by the vessel master or
owner. A false certification would
subject the supplier to penalties for civil
and criminal fraud. The final rule retains
this requirement.

Another comment stated that it would
be difficult for a country to recover
despatch in case of a dispute over the
statement of fact if payment had already
been made. In such cases it is
imperative that the country immediately
advise the supplier in writing of any
dispute amount of despatch
(§ 17.18{d)(6)(iii)). The supplier must
submit this written advice to the bank
and may only collect the portion of the 5
percent balance which is not in dispute.

List of Subjects in 7 CFR Part 17

Agricultural commodities, Exports,
Finance, Maritime carriers.

Accordingly, 7 CFR part 17, subpart A,
is amended as follows:

1. The authority citation for part 17 is
revised to read as follows:

Authority: (7 U.S.C. 1701-1705, 17364,
1736c¢, 5678); E.O. 12220, 45 FR 44245,

2. In § 17.14, 90 percent” is changed
to 95 percent” and *10 percent” is
changed to “5 percent” in paragraphs
(e)(3). (e)(4). (1)(8) and (n); and “g0
percent” is changed to “85 percent” in
paragraphs (1)(2), (1)(3), (1)(4), (D(5)(ii).
()(6), and (1)(7}.

3. Section 17.14 is further amended by
adding paragraph (a)(4), revising
paragraphs (j) (9) and (10) and adding
paragraphs (j)(11) and (k) (7) and (8),
and amending paragraph (n) by adding a
sentence at the end thereof, to read as
follows:

§ 17.14 Ocean transportation.

(8) * % #

(4) When commodities are required to
be transported in a U.S.-flag vessel, the
government of the importing country
must ensure that an operable
irrevocable letter of credit has been
opened in favor of the supplier of ocean
transportation prior to the vessel's
presentation for loading. The letter of
credit shall provide for sight payment or
acceptance of a draft, payable in U.S.
dollars, for 100 percent of the ocean
freight on the basis of the quantities and
rates specified in the applicable charter
party or liner booking contract.

* * - * «

)¢ ¥ &

(9) Brokerage commissions in excess
of 2% percent of the freight;

{10) Any payments prohibited in
§ 17.8(c); and

(11) Detention.

(k) * % *

(7) Charter parties and liner booking
contracts must specify that the
participant shall be liable for detention
of the vessel for loading delays
attributable solely to the decision of the
supplier of ocean transportation or the
supplier of commodity not to commence
loading because of the failure of the
participant to establish an operable
irrevocable ocean freight or commodity
letter of credit. However, charter parties
and liner booking contracts may not
contain a specified detention rate. The
ocean transportation supplier shall be
entitled to reimbursement for detention
costs for all time so lost, for each
calendar day or any part of the calendar
day, including Saturdays, Sundays and
holidays. The period of such delay shall
not commence earlier than upon
presentation of the vessel at the
designated loading port within the
laydays specified in the charter party or
booking contract, and upon notification
of the vessel's readiness to load in
accordance with the terms of the
applicable charter party or booking
contract. The period of such delay shall
end at the time that operable
irrevocable letters or credit have been
established for commodity and ocean
freight or the time the vessel begins
loading, whichever is earlier. Time
calculated as detention shall not count
as laytime. Reimbursement for such
detention shall be payable no later than
upon the vessel's arrival at the first port
of discharge.

{8) Charter parties and liner booking
contracts which provide for dispatch
earnings must contain the provision in
§ 17.18(d)(8)(iii) regarding acceptability
under certain circumstances of
statements of fact and combined laytime
statements without signature by the
charterer or consignee or their agents.

» * * * -

(n} * * *If the charterer does not
agree with the dispatch computation, the
charterer, consignee or their agent must
immediately provide written notification
to the supplier of ocean transportation
and to CCC of the amount disputed and
the reason for such dispute. (See
§ 17.18(d)(8)(iii).)
* * * * *

4.In § 17.18 paragraphs (d)(8)
introductory text and {d)(6)(ii) are
amended by changing “90 percent” to
read “95 percent,” and by revising
paragraph (d)(6)(iii} to read as follows:

8§ 17.18 Documentation.
* - » * *

(d) Documents required for
reimbursement of ocean freight financed
separately from commodity price. * * *

(6] * & *

(iii) A copy of the loading and
discharging statements of facts and the

.combined laytime statement signed by

the ship's master or owner and the
charterer or consignee. Agents’
signatures are acceptable. However, if
60 calendar days have elapsed since
completion of discharge, as shown by
the statement of fact, signature by the
charterer or consignee or their agents is
not required as long as the documents
are accompanied by a statement signed
by the supplier of ocean transportation
certifying that the supplier submitted the
statements of fact and combined laytime
statement to the charterer for review (by
means such as commercial courier or
express mail, if available) at least 30
days prior to the request for payment
and that the supplier has notified the
charterer of the request for payment on
this basis. If the charterer has advised
the supplier in writing of any disputed
amount of dispatch, a copy of this
advice must be included in the request
for payment and, in such case, only the
portion of the 5% which is not in dispute
is eligible for reimbursement.
* * - * *

Signed at Washington, DC, on July 3, 1991.
F. Paul Dickerson, ’
General Sales Manager, Foreign Agricultural
Service, and Vice President, Commodity
Credit Corporation.
[FR Doc. 91-17385 Filed 7~19-91; 8:45 am])
BILLING CODE $410-10-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

[INS No. 1296-91)
RIN 1115-AB50
8 CFR Part 214

Nonimmigrant Classes; J-2
Employment Authorization

AGENCY: Immigration and Naturalization .
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations relating to employment
authorization for the accompanying
spouse and dependents of a J-1
exchange visitor by requiring the use of
a standardized application form. The
requirement that a J-2 spouse and
dependent seeking employment
authorization use a standardized
application form will move the Service
closer to the establishment of a uniform
employment authorization document.
The final rule will not only clarify the
guidelines for adjudication, but bring the
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J-2 employment regulation in line with
the implementation regulations of the
Immigration Reform and Control Act of
1986 (IRCA).

EFFECTIVE DATE: July 22, 1991.

FOR FURTHER INFORMATION CONTACT:
Pearl B. Chang, Senior Immigration
Examiner, Adjudications Division,
Immigration and Naturalization Service,
425 I Street NW., room 7122,
Washington, DC 20536, telephone (202)
514-3240.

SUPPLEMENTARY INFORMATION:

Background

On January 7, 1991, the Immigration
and Naturalization Service (Service)
published a proposed rule with request
for comments in the Federal Register at
56 FR 502-503 to amend the regulations
relating to J-2 employment
authorization. The purpose of the
proposed rule was to establish
guidelines for adjudication and to reflect
the requirements imposed by the
Immigration Reform and Control Act of
1986 (IRCA). The employer sanctions
provisions of IRCA require that
employers verify the identity and
gmployment eligibility of persons they

ire.

Title 8 of the Code of Federal
Regulations, § 214.2(j} provides that the
J-2 spouse and minor children of a J-1-
exchange alien may accept employment
with authorization by the Service. The
current regulation permits a J-2
dependent to submit a request to the
Service for employment authorization
either orally or in writing. The Service
usually approves such a request if it is
evident that the employment is not for
the support of the J-1 exchange alien. In
the absence of a standardized
procedure, each Service field office is
left to set up its own procedural
requirements, which has resulted in
inconsistent decisions on requests for
permission to work. This rule is
intended not only to clarify the
guidelines for adjudication, but also to
bring the J-2 employment authorization
process in line with the objective of
standardizing employment authorization
documents (EAD).

Discussion

Seven commentors responded to the
proposed rule. All seven commentors
requested that the Service rethink the
proposal to require J-2 dependents to
renew their employment authorization
annually. They were concerned with the
logistical burden this requirement would
impose on the J-2 dependents, and urged
the Service to maintain the current
practice of granting J-2 dependents
employment authorization for the

duration of the authorized stay.
Agreeing that the annual renewal
requirement could be unduly
burdensome to many J-2 dependents,
the Service decided to stay with the
existing procedure in the final rule.
Since the average length of an exchange
visitor program is less than four years,
the Service will grant J-2 employment
authorization for up to four years. The J-
2 dependent might apply for renewal of
employment authorization if the J-1
principal alien’s program continues
beyond the fourth year.

The commentors also expressed
concern that the proposed rule did not
provide for continued employment for J-
2 dependents while the J-1 principal
alien’s application for extension of stay
was pending. Two commentors
requested that the Service change the
current procedure to allow the
concurrent filing of the J-1 principal
alien's application for extension of stay
and the J-2 dependent's application for
employment authorization at the local
Service office. Upon approval of the
principal alien’s extension of stay, the |-
2 dependents could be issued an EAD.

- The Service did not adopt this
- suggestion because the EAD-issuance

facilities at the district offices are
equipped to handle only employment-
authorization related adjudications. The
EAD staff does not have access to the
records necessary for extension of stay
adjudications.

Three commentors stated that J-2
dependents should be allowed to
continue employment for up to 120 days
during the pendency of the J-1 principal
alien's application for extension of stay.
They felt that an automatic extension of
up to 120 days would protect the J-2
dependents from the loss of employment
during lengthy adjudications. Since the
Service is currently making timely
adjudications, typically, applications for
extension of stay are turned around in
less than 60 days, this suggestion was
not adopted in the final rule. However,
J-1 principal aliens may file for
extension of stay 60 days prior to the
expiration date, early filing of their
applications for extension of stay is
advised.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization Service certifies that this
rule will not, if promulgated, have a
significant adverse economic impact on
a substantial number of small entities.

This rule is not considered to be a
major rule within the meaning of section
1(b) of E.O. 12291, nor does this rule
have Federalism implications
warranting the preparation of a
Federalism Assessment in accordance
with E.O. 12612.

The information collection
requirements contained in this rule have
been cleared by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act. The OMB control numbers for these
collections are contained in 8 CFR 299.5.

List of Subjects in 8 CFR Part 214

Administrative practice and
procedure, Aliens, Authority delegation
(Government agencies), Employment,
Organization and functions
(Government agencies).

Accordingly, part 214 of chapter I of
title 8 of the Code of Federal Regulations
is amended as follows:

PART 214—NONIMMIGRANT CLASSES

1. The authority citation for part 214
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1184, 1186a,
1187, and 8 CFR part 2.

2. Section 214.2 is amended by
revising paragraph (j)(1)(v) to read as
follows:

§ 214.2 Special requirements for
admisslon, extension, and maintenance of

status.

* * * * -
1)
(1) * W W

(v) Employment. (A) The
accompanying spouse and minor
children of a J-1 exchange visitor may
accept employment only with
authorization by the Immigration and
Naturalization Service. A request for
employment authorization must be made
on Form 1-765, Application for
Employment Authorization, with fee, as
required by 8 CFR 274a.12(c)(5), to the
district director having jurisdiction over
the -1 exchange visitor's temporary
residence in the United States. Income
from the spouse’s or dependent’s
employment may be used to support the
family’'s customary recreational and
cultural activities and related travel,
among other things. Employment will
not be authorized if this income is
needed to support the J-1 principal
alien.

{B} J-2 employment may be authorized
for the duration of the J-1 principal
alien’s authorized stay as indicated on
Form 1-94 or a period of four years,
whichever is shorter. The employment
authorization is valid only if the J-1 is
maintaining status. Where a J-2 spouse
or dependent child has filed a timely
application for extension of stay, only
upon approval of the request for
extension of stay may he or she apply
for a renewal of the employment



33372

Federal Register / Vol. 56, No. 140 / Monday, July 22, 1991 / Rules and Regulations

authorization on a Form 1-765 with the
required fee.
*

* * * *
Dated: May 20, 1991.
Gene McNary,
Commissioner, Immigration and
Naturalization Service.
[FR Doc. 9117284 Filed 7-19-91; 8:45 am)
BILLING CODE 4410-10-M

L ———

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-NM-42-AD; Amdt. 39-7058;
AD 91-14-18]

Airworthiness Directives; British
Aerospace Viscount Model 744, 745D,
and 810 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, clarification.

SUMMARY: This action clarifies the
effective date of an airworthiness
directive (AD), applicable to all British
Aerospace Viscount Model 744, 745D,
and 810 series airplanes, which requires
repetitive eddy current inspections to
detect corrosion along the total length of
the top surface of the wing spar upper
boom, and repair, if necessary. This
action is prompted by an administrative
error that resulted in a second
publication of this AD in the Federal
Register, with a different effective date.
DATES: Effective August 6, 1991.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 6,
1991.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington; or at the Office of
the Federal Register, 1100 L Street NW,,
room 8401, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone (206) 227-
2148. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 88055-4056.

SUPPLEMENTARY INFORMATION: On June
18, 1991, the FAA issued AD 91-14-18,

" Amendment 39-7059, which was
published in the Federal Register on July

2, 1991 (56 FR 30313). That AD is
applicable to all British Aerospace
Viscount Model 744, 745D, and 810
series airplanes, and requires repetitive
eddy current inspections to detect
corrosion along the total length of the
top surface of the wing spar upper
boom, and repair, if necessary, in
accordance with British Aerospace
Preliminary Technical Leaflet (PTL) No.
321, Issue 1, dated January 13, 1989, or
PTL No. 190, Issue 1, dated January 13,
1989. The requirements of this AD are
intended to preclude reduced structural
integrity of the wings of these airplanes.
As published in the Federal Register on
July 2, 1991, the effective date for the AD
was correctly specified as August 6,
1991,

Due to an administrative error, AD
91-14-18 was inadvertently published a
second time in the Federal Register on
July 8, 1991 (56 FR 31071). The second
publication was identical to the first,
except that the effective date was
incorrectly specified as August 13, 1991.

Since the second publication of the
rule was in error, action is taken herein
to clarify that the correct effective date
for AD 91-14-18, Amendment 39-7059, is
August 6, 1991, as was indicated in the
initial publication of the rule. There are
no other changes to the rule.

Since this action only clarifies the
effective date of a final rule, it has no
adverse economic impact and imposes
no additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

" 1.The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421 and 1423:

49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

91-14-18, British Aerospace: Amendment 39-
7059. Docket No. 91-NM-42-AD.
Applicability: All Viscount Model 744,
745D, and 810 series airplanes, certificated in
any category.

Compliance: Required as indicated, unless
previously accomplished. To prevent reduced
structural integrity of the wings, accomplish
the following:

A. Within 180 days after the effective date
of this AD, and thereafter at intervals not to
exceed 180 days, perform an eddy current
inspection to detect corrosion along the total
length of the top surface of the left and right
wing spar upper boom in accordance with
British Aerospace Preliminary Technical
Leaflet (PTL} No. 321, Issue 1, dated January
13, 1989, or PTL No. 190, Issue 1, dated
January 13, 1989, as applicable.

B. If corrosion is found, prior to further
flight, repair in accordance with PTL No. 321,
Issue 1, dated January 13, 1989, or PTL No.
190, Issue 1, dated January 13, 1989, as
appropriate; or in a manner approved by the
Manager, Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.

C. An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may .
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Standardization
Branch, ANM-113.

D. Special flight permits may be issued in
accordance with FAR 21.187 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

E. The inspections and repair requirements
shall be done in accordance with British
Aerospace Preliminary Technical Leaflet
(PTL) No. 321, Issue 1, dated January 13, 1989
or PTL No. 190, Issue 1, dated January 13,
1989, as applicable. This incorporation by
reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from British Aerospace, PLC,
Librarian for Service Bulletins, P.O. Box
17414, Dulles International Airport,
Washington, DC 20041-0414. Copies may be
inspected at the FAA, Transport Airplane
Directorate, Renton, Washington; or at the
Office of the Federal Register, 1100 L Street
NW., room 8401, Washington, DC.

This amendment (39-7059, AD 91-14-18)
becomes effective August 6, 1991.

Issued in Renton, Washington, on July 12,
1991.

Darrell M. Pederson, )

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Dac. 91-17348 Filed 7-19-91; 8:45 am}

BILLING CODE 4910-13-M
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14 CFR Part 39

[Docket No. 91-NM-47-AD; Amdt. 39-7060;
AD 91-14-19]

Alrworthiness Directives; British
Aerospace Model BAe 146 Serles
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, clarification.

SUMMARY: This action clarifies the
effective date of an airworthiness
directive (AD), applicable to all British
Aerospace Model BAe 146 series
airplanes, which requires a detailed
visual inspection to detect cracks and
corrosion in the left and right main
landing gear (MLG) door rear hinge
bracket agsemblies, and repair of
corrosion or replacement of bracket, if
necessary. This action is prompted by
an administrative error that resulted in a
second publication of this AD in the
Federal Register, with a different
effective date.

DATES: Effective August 6, 1991.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 6,
1991.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington; or at the Office of
the Federal Register, 1100 L Street NW.,
room 8401, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone (206) 227-
2148. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.
SUPPLEMENTARY INFORMATION: On June
18, 1991, the FAA issued AD 91-14-19,
Amendment 39-7060, which was
published in the Federal Register on July
2, 1991 (56 FR 30314). That AD is
applicable to all British Aerospace
Model BAe 148 series airplanes, and
requires a detailed visual inspection to
detect cracks and corrosion in the left
and right main landing gear (MLG) door
rear hinge bracket assemblies, and
repair of corrosion or replacement of the
bracket, if necessary, in accordance
with British Aerospace Alert Service
Bulletin 32-A119, dated November 14,
1990. The requirements of this AD are

intended to preclude the main landing
gear (MLG) door from becoming
detached in flight. As published in the
Federal Register on July 2, 1991, the
effective date for the AD was correctly
specified as August 6, 1991.

Due to an administrative error, AD
91-14-19 was inadvertently published a
second time in the Federal Register on
July 9, 1991 (56 FR 31070). The second
publication was identical to the first,
except that the effective date was
incorrectly shown as August 13, 1991.

Since the second publication of the
rule was in error, action is taken herein
to clarify that the correct effective date
for AD 91-14-19, Amendment 39-7060, is
August 6, 1991, as was indicated in the
initial publication of the rule. There are
no other changes to the rule.

Since this action only clarifies the
effective date of a final rule, it has no
adverse economic impact and imposes
no additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

91-14-19. British Aerospace: Amendment 39~
7060. Docket No. 91-NM—47-AD.

Applicability: All Model BAe 146 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
previously accomplished. To prevent
detachment of the landing gear {MLG) door in
flight, accomplish the following:

A. Prior to the accumulation of 8,000
landings or within 30 days after the effective
date of this AD, whichever occurs later,
perform a detailed visual inspection of the
left and right MLG door rear hinge bracket
assemblies, in accordance with British
Aerospace Alert Service Bulletin 32-A119,
dated November 14, 1990.

1. If cracks are found, prior to further flight,
replace the rear hinge bracket assembly with
a serviceable part having the same part

number, in accordance with the service
bulletin.

2. If corrosion is found, prior to further
flight, remove corrosion and repair in
accordance with the Structural Repair
Manual 51-73-00 and Figure 1, section A-A.

a. If corrosion removed measures less than
0.150 inch, within 300 landings following
repair, replace the rear hinge bracket
assembly with a serviceable part having the
same part number, in accordance with the
service bulletin.

b. If corrosion removed measures 0.150 inch
or more, prior to further flight, replace the
rear hinge bracket assembly with a
serviceable part having the same part
number, in accordance with the service
bulletin.

3. After repair, or if no corrosion is found,
reseal bonding lead tags in accordance with
Aircraft Maintenance Manual 20-10-01,
Method 3.

B. Within 10 days after accomplishing the
inspection required by paragraph A. of this
AD, submit a written report of all findings to
British Aerospace in accordance with
paragraph 1.C.(5) of British Aerospace Alert
Service Bulletin 32-A119, dated November 14,
1990. Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (Pub. L. 96~
511) and have been assigned OMB Control
Number 2120-0056.

C. An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Standardization
Branch, ANM-113.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

E. The inspection and replacement
requirements shall be done in accordance
with British Aerospace Alert Service Bulletin
32-A119, dated November 14, 1990. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from British
Aerospace, PLC, Librarian for Service
Bulletins, P.O. Box 17414, Dulles International
Airport, Washington, DC 20041. Copies may
be inspected at the FAA, Transport Airplane
Directorate, Renton, Washington; or at the
Office of the Federal Register, 1100 L Street
NW., room 8401, Washington, DC.

This amendment (39-7060, AD 91-14-19)
becomes effective August 6, 1991.

Issued in Renton, Washington, on July 12,
1991.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 91-17349 Filed 7-19-981; 8:45 am]
BILLI NG CODE 4910-13-M
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14 CFR Part 39

[Docket No. 91-NM-35-AD; Al‘ﬁdt. 39-7058;
AD 91-14-17]

Alrworthiness Directives; SAAB-Scania
Models SF-340A and SAAB 340B
Serles Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, clarification.

SUMMARY: This action clarifies the
effective date of an airworthiness
directive (AD), applicable to certain
SAAB-Scania Models SF-340A and
SAAB 340B series airplanes, which
requires replacement of a wire in the
autopilot electrical system. This action
is prompted by an administrative error
that resulted in a second publication of
this AD in the Federal Register, with a
different effective date.

DATES: Effective August 8, 1991,

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 6,
1991. .
ADDRESSES: The applicable service
information may be obtained from
SAAB-Scania AB, Product Support, S-
581.88, Link6ping, Sweden. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington;
or at the Office of the Federal Register,
1100 L Street NW,, room 8401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mr, Mark Quam, Standardization
Branch, ANM-113; telephone (208) 227-
2145. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION: On June
18, 1991, the FAA issued AD 91-14-17,
Amendment 39-7058, which was
published in the Federal Register on July
2, 1991 (56 FR 30315). That AD is
applicable to certain SAAB-Scania
Models SF-340A and SAAB 340B series
airplanes, and requires the replacement
of a wire in the autopilot electrical
system in accordance with SAAB
Service Bulletin 340-34-068, dated
November 9, 1991. The requirements of
this AD are intended to preclude the
possibility of an electrical fire and
smoke in the cockpit. As published in
the Federal Register on July 2, 1991, the
effective date for the AD was correctly
specified as August 6, 1991,

Due to an administrative error, AD
91-14-17 was inadvertently published a
second time in the Federal Register on

July 9, 1991 (56 FR 31072). The second
publication was identical to the first,
except that the effective date was
incorrectly specified as August 13, 1991.

Since the second publication of the
rule was in error, action is taken herein
to clarify that the correct effective date
for AD 91-14-17, Amendment 39-7058, is
August 8, 1991, as was indicated in the
initial publication of the rule. There are
no other changes to the rule.

Since this action only clarifies the
effective date of a final rule, it has no
adverse economic impact and imposes
no additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

91-14-17. SAAB-Scania: Amendment 39-7058,
Docket No. 91-NM-35-AD.

Applicability: Model SF-340A series
airplanes, Serial Numbers 079 through 159;
and Model SAAB 340B series airplanes,
Serial Numbers 160 through 199; certificated
in any category. :

Compliance: Required within 180 days after
the effective date of this AD, unless
previously accomplished.

To prevent an electrical fire and smoke in
the cockpit, accomplish the following:

A. Replace the FD 574-24 wire from
terminal block 301VT BH:C to connector
203VU P33:A1 in the autopilot electrical -
system with a 20 AWG size wire, in
accordance with SAAB Service Bulletin 340-
34-068, dated November 8, 1990.

B. An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. ‘

Note: The request should be forwarded
through an FAA Principal Avionics Inspector,
who may concur or comment and then send it
to the Manager, Standardization Branch,
ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

D. The replacement requirements shall be
done in accordance with SAAB Service
Bulletin 340-34-068, dated November 9, 1990.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from SAAB-Scania AB, Product Support, S-
581.88, Linkdping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, Renton, Washington; or at the
Office of the Federal Register, 1100 L Street
NW., room 8401, Washington, DC.

This amendment (39-7058, AD 91-14-17)
becomes effective August 8, 1991. Issued in
Renton, Washington, on July 12, 1991.

Darrell M. Pederson,

. Acting Manager, Transport Airplane

Directorate, Aircraft Certification Service.
[FR Doc. 81-17350 Filed 7-18-91; 8:45 am])
BILLING CODE 4910-13-M

14CFRPart 71
[Airspace Docket No. 91—AWP-5]

Amendment of the Red Bluff, CA,
Control Zone

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment to the Red
Bluff, CA, Control Zone will change the
effective hours of the control zone. The
Red Bluff, CA, Control Zone does not
meet full-time control zone criteria and
thus the need for an amendment to a
part-time control zone.

EFFECTIVE DATE: 0301 u.t.c., October 17,
1991

FURTHER INFORMATION CONTACT: Mr.
Tom Bowman, Airspace Specialist,
System Management Branch, AWP-530,
Air Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 80261;
telephone: (213) 297-0433.

SUPPLEMENTARY INFORMATION:
History

On May 24, 1991, the FAA proposed to
amend § 71.171 of part 71 of the Federal
Aviation Regulations (14 CFR part 71)
by amending the effective hours of the
Red Bluff, CA, Control Zone (56 FR
23820).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.
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The Rule

This amendment to § 71.171 of part 71
of the Federal Aviation Regulations
amends the effective hours of the Red
Bluff, CA, Control Zone.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—{1) is
not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zones
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 71 of the Federal
Aviation Regulations (14 CFR part 71) is
amended as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a}, 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 87449, January 12, 1983); 14
CFR 11.69. ’

§71.171 [Amended]

2. Section 71.171 is amended as
follows:

Red Bluff, CA [Revised)

Within a 5-mile radius of Red Bluff
Municipal Airport (lat. 40°09'04" N., long.
122°15'05" W.) and within 2 miles each side
of the Red Bluff VORTAC 167° radial,
extending from the 5-mile radius zone to 8
miles south of the VORTAC. This control
zone is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Fadility Directory.

Issued in Los Angeles, California, on July 5,
1991.

Richard R. Lien,

Manager, Air Traffic Division, Western-
Pacific Region.

[FR Doc. 91-17328 Filed 7-19-01; 8:45 am]
BILLIN } CODE 4910-13-M

14 CFR Part 75
[Alrspace Docket No. 80-AGL-19]
Alteration of Jet Route J-63

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment alters the
description of Jet Route J-63 located in
the states of New York and Michigan.
The alteration to this jet route
establishes an extension to the route
from Syracuse, NY, to Traverse City, ML
This action provides for optimum use of
the route structure and improves the
flow of air traffic.

EFFECTIVE DATE: 0901 u.t.c., September
19, 1991.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202}
267-9255.

SUPPLEMENTARY INFORMATION:
History

On January 10, 1991, the FAA .
proposed to amend part 75 of the
Federal Aviation Regulations (14 CFR
part 75) to alter the description of J-63
located in the states of New York and
Michigan (58 FR 975). Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received. Except for
editorial changes, this amendment is the
same as that proposed in the notice.
Section 75.100 of part 75 of the Federal
Aviation Regulations was republished in
Handbook 7400.6G dated September 4,
1990.

The Rule

This amendment to part 75 of the
Federal Aviation Regulations alters J-63
located in the states of New York and
Michigan. Modifying ]-63 will establish
an extension to the jet route from
Syracuse, NY, to Traverse City, ML
Adjustment to this jet route will
facilitate the air traffic flow, conserve
fuel, minimize en route delays and
reduce the controller workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major

rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. |

List of Subjects in 14 CFR Part 75
Aviation safety, Jet routes.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 75 of the Federal
Aviation Regulations (14 CFR part 75) is
amended, as follows:

PART 75—ESTABLISHMENT OF JET
ROUTES AND AREA HIGH ROUTES

1. The authority citation for part 75
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354(a),
1510; Executive Order 10854; 49 U.S.C. 106(g)
{Revised Pub. L. 87-449, January 12, 1983); 14
CFR 11.69.

§75.100 [Amended]

2. Section 75.100 is amended as
follows:

J-63 [Revised)

From Kennedy, NY, via Huguenot, NY; INT
of Huguenot 321° and Syracuse, NY, 149°
radials; Syracuse; INT Syracuse 270" and
Waterloo, Ontario, Canada 101° radials;
Waterloo; Au Sable, MI; to Traverse City, M1
The airspace within Canada is excluded.

Issued in Washington, DC, on July 12, 1991
Jerry W. Ball,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 81-17330 Filed 7-19-91; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 75
[Alrspace Docket No. 90-AS0-17]
Alteration of Jet Route J-121; SC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment alters the
description of Jet Route J-121 located in
the vicinity of Charleston, SC. Under the
current route alignment, a minimum en
route altitude (MEA) signal gap exists in
the route segment between Charleston,
SC, and Norfolk, VA. This action
eliminates this gap by adding the
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Kinston, NC, VOR to the description of
J-121, thereby improving navigation in
the area.
EFFECTIVE DATE: 0901 u.t.c., September
19, 1991.

FOR FURTHER INFORMATION CONTACT:
Lewis Still, Airspace and Obstruction
Evaluation Branch {ATP-240), Airspace-
Rules and Aeronautical Information
Division, Air Traffic Rules and
Procedures Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-9250.
SUPPLEMENTARY INFORMATION:

History

On October 30, 1990, the FAA
proposed to amend part 75 of the
Federal Aviation Regulations (14 CFR
part 75) to alter the description of Jet
Route J~121 located in the vicinity of
Charleston, SC, by adding the Kinston,
NC, VOR to the route alignment
between Charleston, SC, and Norfolk,
VA (55 FR 45614). Under the current
alignment of this segment, a MEA signal
gap exists. Adding Kinston, NC, VOR to
the route segment will eliminate this
signal problem. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
75.100 of part 75 of the Federal Aviation
Regulations was republished in
Handbook 7400.6G dated September 4,
1990.

The Rule

This amendment to part 75 of the
Federal Aviation Regulations alters the
description of Jet Route J~121 located in
the vicinity of Charleston, SC. Under the
current route alignment, a MEA signal
gap exists in the route segment between
Charleston, SC, and Norfolk, VA. This
action will eliminate this gap by adding
the Kinston, NC, VOR to the description
of J-121, thereby improving navigation
in the area.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; {2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3}
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air

traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. ‘

List of Subjects in 14 CFR Part 75
Aviation safety, Jet routes.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me, part 75 of the Federal

Aviation Regulations {14 CFR part 75) is
amended, as follows:

PART 75—ESTABLISHMENT OF JET
ROUTES AND AREA HIGH ROUTES

1. The authority citation for part 75
continues to read as follows:

Authority: 43 U.S.C. App. 1348(a), 1354(a).
1510; Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983); 14
CFR 11.69.

§75.100 [Amended]

2. Section 75.100 is amended as
follows:
J-121 [Amended]

By removing the words "Charleston;
Norfolk, VA;" and substituting the words
“Charleston; Kinston, NC; Norfolk, VA;"

Issued in Washington, D.C., on July 12,
1991,

Jerry W. Ball,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 91-17329 Filed 7-19-91; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211
[Release No. SAB 91]

Staff Accounting Bulletin No. 91

AGENCY: Securities and Exchange
Commission.

ACTION; Publication of Staff Accounting
Bulletin.

SUMMARY: Staff Accounting Bulletin No.
91 (“SAB 91"), which was released on
July 17, 1991, expresses the staff's views
regarding the accounting for income tax
benefits of thrift bad debt losses. This
staff accounting bulletin is intended to
serve as interim guidance until a new
standard on accounting for income taxes
is adopted. i

FOR FURTHER INFORMATION CONTACT:
Margaret Ruffin Horvath, Office of the
Chief Accountant (202-272-2130); or
Robert A. Bayless, Division of
Corporation Finance (202-272-2553);

Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
statements in staff accounting bulletins
are not rules or interpretations of the
Commission nor are they published as
bearing the Commission’s official
approval. They represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the
Federal securities laws.

Dated: July 17, 1991.

Margaret H. McFarland,
Deputy Secretary.

Accordingly, part 211 of title 17 of the
Code of Federal Regulations is amended
by adding Staff Accounting Bulletin No.
91 to the table found in subpart B.

Staff Accounting Bulletin No. 91

The staff hereby adds section X to
Topic 5 of the Staff Accounting Bulletin
Series. Topic 5~-X discusses accounting
for the income tax benefits associated
with bad debts of thrifts.

* * * * *

Topic 5: Miscellaneous Accounting

* * * * *

_ X. Accounting for Income Tax Benefits

Associated with Bad Debts of Thrifts

Facts: The tax code provides thrifts
with a deduction for bad debts based on
a percentage of taxable income {*PTT").
For many years, actual bad debt losses
were far less than the PTI deduction
available to most thrifts. Consequently,
many thrifts accumulated a large tax
reserve for bad debts. The tax code
limits the recapture of the benefit
provided the thrifts through PTI
deductions to events which typically are
controlled by the thrift's management
(such as the payment of excess
dividends or the failure to meet thrift
definitional tests). As a result,
Accounting Principles Board (“APB")
Opinion No. 23 does not require thrifts -
to provide deferred income taxes related
to the difference between taxable
income and pretax accounting income
attributable to a reserve for bad debts
until it ig likely that taxes will be paid.

Recent economic conditions in the
industry have significantly increased the
actual bad debt losses experienced by
many thrifts. In addition, the Tax
Reform Act of 1988 (“TRA 86") reduced
the amount of PTI deduction available
to thrifts. The resulting increases in the
bad debt reserve for financial reporting
purposes (“book reserve”) have focused
attention on the accounting for the
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potential tax benefit that may arise in
future periods when the book reserve is
deducted for tax purposes.

Some thrifts have interpreted the
guidance in APB Opinion No. 23 to apply
only to the deferred income tax liability
related to the bad debt reserve for tax
purposes (“tax reserve”) and not to the
book reserve. Under this interpretation, .
referred to as the “two-difference
method” by those applying Statement of
Financial Accounting Standards
(“SFAS") No. 96 and the “annual
method” by those applying APB Opinion
No. 11, deferred income taxes related to
the tax reserve are not recognized but
income tax benefits related to some or
all of the book reserve are recognized.
Other thrifts have interpreted the
guidance in APB Opinion No. 23 to
prohibit recognition of a deferred tax
benefit related to the book reserve if a
deferred tax liability has not been
recognized related to the tax reserve
{referred to as the “one-difference” or
“cumulative” method by those applying
SFAS No. 96 and APB Opinion No. 11,
respectively). Still other thrifts have
applied variations of these methods.

Members of the accounting profession
acknowledged that practice was diverse
on accounting for deferred income taxes
related to reserves for bad debts of
thrifts and referred the issue to the
FASB's Emerging Issues Task Force
{“EITF"). The EITF discussed the issue
(Issue No. 91-3) on May 9, 1891 and did
not reach a consensus as to the
preferability of the methods. However,
at the meeting, the FASB staff
announced its belief “* * * that no tax
benefit may be recognized in income
unless and until the book bad debt
reserve exceeds the tax bad debt
reserve.” The FASB staff position was
supported by the Financial Accounting
Standard Board’s {*Board") tentative
decision, related to a proposed
statement that would supersede SFAS
No. 96, “* * * that the difference
between a thrift's book bad debt reserve
and tax bad debt reserve is a single
temporary difference.” !

Because uncertainty regarding the
alternative accounting methods was not
resolved by the EITF and continuation
of the present diversity of accounting
practices reduces the comparability and

! On May 2, 1991, as reported in the minutes of
the May 8, 1991 open meeting of the EITF, the FASB
tentatively concluded that “* * * a potential
deferred tax asset would be recognized only if the
difference between the tax bad debt reserve and the
book bad debt reserve is a net deductible temporary
difference.” The tentative decision was reached
during deliberations on the proposed statement that
will supersede SFAS No. 98 which was exposed for
public comment on June 5, 1991. The final statement
is expected to be issued during the first quarter of
1992,

reliability of financial reporting by
thrifts, the staff is publishing its
interpretation of the current accounting
literature to serve as interim guidance
for public companies until a new
standard on accounting for income taxes
is adopted.

Question 1: 1s it appropriate for a
thrift to recognize the deferred income
tax benefits associated with its book
reserve when the thrift has not
recognized the deferred income tax
liability related to its tax reserve?

Interpretive Response: No. The staff
believes that the difference between the
book and tax regerves represents a
single timing or temporary difference.
As the staff stated at the May 9, 1991
EITF meeting, the staff will challenge
the preferability of the adoption of the
two-difference or annual method after
May 9, 1991, including the initial
selection of either method in an initial
public offering.

However, if a thrift's book reserve
exceeds its tax reserve, the staff would
not object to the recognition of the
income tax benefit related to the excess,
as long as there is a likelihood that
future benefits will result.®

Question 2: If a thrift's existing
practice with respect to accounting for
the income tax benefits of bad debts
differs from the staff’s interpretation,
must the thrift adopt the one-difference
or cumulative method through
restatement of prior periods?

Interpretive Response: No. The staff
will not object if a thrift adopts the one-
difference or cumulative method
prospectively for periods beginning on
or after July 1, 1991, without restatement
of prior periods, provided the
disclosures noted below in Question 3
are provided by the thrift. However, the
staff encourages thrifts to account for
the change to the one-difference or
cumulative method as a change in
accounting principle in accordance with
the accounting and disclosure guidance
provided in paragraphs 18 through 22 of
APB Opinion No. 20. The reversal of
income tax benefits that were
recognized previously would be
included in the cumulative effect of the
change in accounting principle.
Alternatively, the staff encourages
retroactive restatement of previously
filed financial statements.

Question 3: If a thrift adopts the one-
difference or cumulative method
prospectively, rather than as a
cumulative adjustment or through
retroactive restatement, what
disclosures regarding the tax benefit

* SAB Topic 5-C.2, “Realization of Tax Benefit,”
addresses the conditions that must be met in order
to record a deferred tax benefit.

recognized under the two-difference or
annual method should be included in the
financial statements?

Interpretive Response: To facilitate
comparability of financial statements
among thrifts, the staff believes that
those institutions that adopt the one-
difference or cumulative method
prospectively should include the
following in a note to financial
statements filed with the Commission, in
addition to the disclosure requirements
of APB Opinion No. 23 and SFAS No. 96:

a. A description of the method used in
calculating deferred income taxes
related to bad debts and the date the
method was adopted initially. If the
method used by the registrant differs
from the methods described in the EITF
Issue Summary 91-3, this should be
disclosed and the effect quantified;

b. The amount of the income tax
benefit included in the latest balance
sheet presented that is attributable to
the use of the two-difference or annual
method, as compared to the use of the
one-difference or cumulative method;

c. Quantification of the effect on net
income and earnings per share, in each
period for which an operating statement
is presented, of applying the two-
difference or annual method as
compared to the one-difference or
cumulative method, as applicable; and,

d. Discussion of the tentative decision
reached by the FASB that the difference
between the tax and financial reporting
basis of a thrift's bad debt reserves is a
single temporary difference and the
effect that decision will have, if adopted
in final form, on net income, earnings
per share and stockholder’s equity.

Question 4: If a thrift, following the
guidance in this SAB, adopts the one-
difference or cumulative method
prospectively, will the income tax
benefits previously recognized under the
two-difference or annual method
reverse?

Interpretive Response: Yes. The
amount of previously recognized income
tax benefits related to the book reserve
should not be “frozen” on the balance
sheet. The deferred tax benefits should
be subject to reversal when realized.

Question 5: How does the staff's
interpretation affect the accounting for
the potential consequences of the
difference between the book and tax
reserve for bad debts as specified in
APB Opinion No. 23?

Interpretive Response: Paragraph 23
of APB Opinion No. 23 specifies that
deferred income taxes do not have to be
provided for differences between the
taxable income and pretax accounting
income related to bad debts unless “the
association is likely to pay income
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taxes, either currently or in later years,
because of known or expected
reductions in the bad debt reserve.” The
staff's interpretation does not change
that guidance; however, due to changes
in the tax law occurring in 1986, the
staff believes that, currently, there is a
presumption that taxes will be paid on
any increase in the tax bad debt reserve
in excess of the base-year tax reserve.
[FR Doc. 91-17360 Filed 7-19-91; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM90-12-000}

Generic Determination of Rate of
Return on Common Equity for Public
Utilities

July 15, 1991.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of benchmark rate of
return on common equity for public
utilities.

SUMMARY: In accordance with § 37.5 of
its regulations, the Federal Energy
Regulatory Commission, by its designee,
the Director of the Office of Economic
Policy, issues the update to the
benchmark rate of return on common
equity applicable to rate filings made
during the period August 1, 1991 through
October 31, 1991. This benchmark rate is
-set at 11.72 percent.

EFFECTIVE DATE: August 1, 1991.

FOR FURTHER INFORMATION CONTACT: -
Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 208~
1283.
SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission also provides all interested
* persons an opportunity to inspect or
copy the contents of this document
during normal business hours in room
3308 at the Commission’'s Headquarters,

3 TRA 86 provides for the potential recapture of
PTI deductions added to the tax reserve in excess of
the “base-year tax reserve” (as defined in TRA: 88).

941 North Capitol Street, NE.,
Washington, DC 20428,

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem dialing (202) 208-1397. To access
CIPS, set your communications software
to use 300, 1200, or 2400 baud, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this final rule will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in room 3308,
941 North Capitol Street, NE.,
Washington, DC 204286.

On December 26, 1990, the Federal
Energy Regulatory Commission
{Commission) issued a final rule (Order
No. 532) concerning the generic

- determination of the rate of return on

common equity for public utilities.! In
several earlier rulemaking proceedings,
the Commission established a
discounted cash flow (DCF) formula to
determine the average cost of common
equity and a quarterly indexing
procedure to calculate benchmark rates
of return on common equity for public
utilities and codified the formula and
procedure at § 37.9 of its regulations.? In
Order No. 532, the Commission
determined that 4.3 percent is an
appropriate expected annual dividend
growth rate for use in the quarterly
indexing procedure during the 12 months
beginning February 1, 1991 and that 0.02 -
percent is an appropriate flotation cost
adjustment factor for that period.

The Commission, by its designee, the
Director of the Office of Economic
Policy, uses the quarterly indexing
procedure to determine that the
benchmark rate of return on common
equity applicable to rate filings made
during the period August 1, 1991 through
October 31, 1991 is 11.72 percent.

Section 37.9 of the Commission’s
regulations requires that the quarterly
benchmark rate of return be set equal to
the average cost of common equity for
the jurisdictional operations of public
utilities. This average cost is based on

! Generic Determination of Rate of Return on
Common Equity for Public Utilities, Order No. 532,

the average of the median dividend
yields for the two most recent calendar
quarters for a sample of 97 utilities. The
average yield is used in the following
formula with fixed adjustment factors
(determined in the most recent annual
proceeding) to determine the cost rate:

ke=1.02 Y, +4.32

Where k, is the average cost of common
equity and Y, is the average dividend
yield. :

The attached appendix provides the
supporting data for this update. The
median dividend yields for the sample
of utilities for the first and second
quarters of 1991 are 7.43 percent and
7.08, respectively. The average yield for
those two quarters is 7.25 percent. Use-
of the average dividend yield in the
above formula produces an average cost
of common equity of 11.72 percent.

This notice supplements the generic
rate of return rule announced in Order
No. 532, issued December 26, 1990 and
effective on February 1, 1991.

List of Subjects in 18 CFR Part 37

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements. '

In consideration of the foregoing, the
Commission amends part 37, chapter |,
Title 18 of the Code of Federal
Regulations, as set forth below, effective
August 1, 1991,

Richard P. O'Neill,
Director, Office of Economic Policy.

PART 37—GENERIC DETERMINATION
OF RATE OF RETURN ON COMMON
EQUITY FOR PUBLIC UTILITIES

1. The authority citation for part 37
continues to read as follows:

Authority: Federal Power Act, 16 U.S.C.
791a-825r (1982); Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982).

2.In § 37.9, paragraph (d) is revised to

_read as follows:

§37.9 Quarterly Indexing procedure.

* » * * *

{(d) Table of Quarterly Benchmark
Rates of Return.

The following table presents the
quarterly benchmark rates of return on
common equity:

56 FR 10 (Jan. 2, 1891), Order No. 532, Il FERC
Statutes and Regulations § 30,909 (1891).

2 18 CFR 37.9 (1990). The most recent adoption of
the DCF formula and quarterly indexing procedure
came in Order No. 489, 53 FR 3342 (Feb. 5, 1988).
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Dividend Expected Current Cost of
oAb : increase rowth " Benchmark
Benchmark applicability period () adjustment ad?ustment dmd% yield WLT&" 82) rate of return
factor (a) factor (b) g

2/1/86-4/30/86 1.02 454 9.03 13.75 13.75
5/1/86-7/31/86 1.02 4.54 8.37 13.08 13.25
8/1/86-10/31/88 1.02 4.54 7.49 12.18 12.75
11/1/86-1/31/87 1.02 454 6.75 11.43 12.25
2/1/87-4/30/87 1.02 463 6.44 11.20 11.20
5/1/87-7/31/87 1.02 4.63 6.54 11.30 11.30
8/1/87-10/31/87 1.02 4.63 6.97 11.74 11.74
11/1/87-1/31/88 1.02 463 7.49 12.27 12.27
2/1/88-4/30/88 1.02 4.36 7.80 12.42 12.42
5/1/88-7/31/88 1.02 4.36 7.99 1251 12.51
8/1/88-10/31/88 1.02 4.36 7.84 12.36 12.36
11/1/88-1/31/89 1.02 4.38 7.92 12.44 12.44
2/1/89-4/30/89 1.02 4.33 7.89 12.38 12.38
5/1/89-7/31/89 1.02 4.33 7.85 12.44 12.44
8/1/89-10/31/89 1.02 4.33 7.94 12.43 12.43
11/1/89-1/31/90 1.02 433 7.56 12.04 12.04
2/1/90-4/30/980 1.02 4.32 7.28 11.75 11.75
5/1/90-7/31/80 1.02 4.32 7.38 11.85 11.85
8/1/90-10/31/90 1.02 432 7.59 12.06 12.06
11/1/90-1/31/981 1.02 4.32 7.81 12.29 12.29
2/1/91-4/30/91 1.02 4.32 7.80 12.28 12.28
5/1/91-7/31/91 1.02 4.32 7.55 12.02 12.02
8/1/91-10/31/91 1.02 4.32 7.25 11.72 11.72

Note: The Appendix will not be published
in Code of Federal Regulations

Appendix

Exhibit No., ond Title

1—Initial sample of utilities

2—Utilities excluded from the sample for the
indicated quarter due to either zero
dividends or a reduction in dividends for
this quarter or the prior three quarters

3—Annualized dividend yields for the
indicated quarter for utilities retained in

the sample

Source of Data: Standard and Poor’s
Compustat Services, Inc., Utility
COMPUSTAT [ Quarterly Data Base.

EXHIBIT 1.—SAMPLE OF UTILITIES

Utility Ticker Ingoautgy
Allegheny Power System .. 4911
American Electric Power ... 4911
Atlantic Energy Inc..... ATE 4911
Baltimore Gas & Electric... 4931
Black Hills Corp.......... 4911
Boston Edison Co.. 4911
Carolina Power & Light.. 4911
Centerior Enargy Corp... . 4911
Central & South West Corp....... 4911
Central Hudson Gas & Elec- | CNH 4931

tric.

Central Louisiana Electric .......... CNL 4911
Central Maine Power Co...........] CTP 4911
Central Vermont Pub Serv........} CV 4911
Cilcorp INC ..vevervenermrsnnes .J CER 4931
Cincinnati Gas & Electric ..........| CIN 4931
Cipsco Inc .......ccneuueen .{ CiP . 4831
CMS Cormp.. .{ CMS 4931
Commonwsalth Edison.. .| CWE 4911
Commonwealth Energy Syste...| CES 4931
Consolidated Edison of NY.......] ED 4931

EXHIBIT 1.—~SAMPLE OF UTILITIES— EXHIBIT 1.—SAMPLE OF UTILITIES—
Continued Continued
" Ticker | indus it Ticker | Industry
Utility symbol cod;Iy Utitity symbol code

Delmarva Power & Light............. DEW 4931 | Northern States Power-MN........ NSP 4931
Detroit Edison Co DTE 4911 | Northwestern Public Serv. 4931
Dominion Resources Inc............| D 4931 | Ohio Edison CO......ccoenoeeee 4911
DPL Inc DPL 4931 | Oklahoma Gas & Electric 4911
DCE Inc..... | oQe 4911 | Orange & Rockland Utilii 4931
Duke Power 1 DUK 4911 | Pacific Gas & Electric.. 4931
Eastern Utilities Assoc | EUA FI SR I — 4931
Empire District Electric ... | EDE 4911 | Pennsylvania Power & Lig 49
Entorgy COmp......ocouuernnnnn JETR 4911 | Philadelphia Electric Co... 4831
Fitchburg Gas & Elec Ligh........| FGE 4931 | Pinnacle West Capital.. 2911
Florida Progress Corp 4911 Portland General Corp. 4911
FPL Group Inc 4911 | Potomac Elactric Power .. 4911
General Public Utmties 4911 | PS! Resources Inc....... 4911
f i Public Service Co of Colo... 4931
Green Mountain Power Corp....| GMP 4911 Public Service Co of NH 4911
Gulf States Utilities Co.............| GSU 4911 | Sarvice o of N ME 4931
Hawaiian Elsctric Inds.... | HE 4911 | canvice Entrp ) 4931
Houston industries Inc | Hou ag1t | o B Lient 4911

| E industries Inc ..... 1 1EL 4931 | Puget Sound Power & Lig
Rochester Gas & Electric.... 4931
Idaho Power Co... | IDA 4911 | san Diego Gas & Electric .. * 4931
{llinois Power Co.. | IPC 4931 Scana Cormp 4931
Interstate Power Co.... | IPW 4931 Sc 4911
lowa-illinois Gas & Elec. | IWG 4931 | ion Pacific Res 4931
Ipalco Enterprises Inc | IPL 4911 1 Southem Co..omr .. 4911
Kansas City Power & Light.......} KLT 4911 | gouthern Indiana Gas & El. 4931
Kansas Gas & Electric ... J KGE 4911 St Joseph Light & Power 4931
Kansas Power & Light | KAN 4931 | 1eco Energy INC..oceve. 4911
Kentucky Utilities Co... | KU 4911 | Taxas Utilities Co. 4911
LG&E Energy Corp . LGE 4931 | TNP Enterprises Inc..... 4911
Long island Lighting.... L 4931 | Tucson Electric Power Co... 4911
Maine Public Service .. MAP 4911 1 ynion Electric CO ......... 4911
Midwest Resources..... MWR 4931 | ynited liluminating Co.. 4911
Minnesota Power & Light... MPL 4911 | Uniti! COmp .....cecuvenrene 4911
Montana Power Co..... MTP 4931 | Utilicorp United Inc... 4931
Nevada Power Co....... | NVP 4811 | washington Water Pow 4931
New England Electric J NES 4911 | wisconsin Energy Corp... 4931
New York State Elec & Gas.. | NGE 4931 | Wisconsin Public Service 4931
Niagara Mohawk Power . 4931 | WPL Holdings inc 4931

4931
4911 N=97.
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ExHIBIT 2.— UTILITIES EXCLUDED FROM THE SAMPLE FOR THE INDICATED QUARTER DUE TO EITHER ZERO DIVIDENDS OR A CUT IN
THE DIVIDENDS FOR THIS QUARTER OR THE PRIOR THREE QUARTERS

[Year=91, Quarter=2]

Ticker symbol

Utility

Reason for exclusion

.| Gulf States Utilities Co
.[ lllinois Power Co
.| Midwest Resources
.| Niagara Mohawk Power
.| Ohio Edison Co
.| Pinnacle West Capital
..| Public Service Co of NH
.| Public Service Co of N ME
.| Tucson Electric Power Co

Eastern Utilities Assoc

Dividend rate was reduced for the quarter 91Q2

Dividend rate was zero for quarter 91Q2.

Dividend rate was zero for quarter 91Q2.

Insutficient history of dividends.

Dividend. rate was zero for-quarter 91Q2.

Dividend rate was reduced for the quarter 80Q3.
Dividend rate was. zero for quarter 91Q2.

NYSE suspended trading on May 17, 1991.

Dividend rate was. zero for quarter 91Q2.

Dividend rate was zero for quarter 91Q2.

EXHIBIT 3.—ANNUALIZED DIVIDEND YIELDS FOR THE INDICATED QUARTER FOR UTILITIES RETAINED IN THE SAMPLE

[Year=91, Quarter=2]

Price, 1st Price, 1st Price, 2nd Price, 2nd Price, 3rd Price, 3rd Avera Dividends Annualized
Ticker Symbol Month of Month of Month of Month of Monthof | Month of Pri ge A ! Rat Dividend
Qtr-High Qtr-Low Qtr-High Qtr-Low Qtr-High Qtr-Low ice noual Hate Yield

AEP 30.375 29,125 30.125 27.875 29.000 28.000 29.083 2.400 8.252
ATE 37.250 35.750 36.875 34.250 35.000 33.750 35.479 3.000 8.456
AYP 39.375 38.500 39.625 38.750 39.625 37.375 38.875 3.160 8.129
BGE 29.375 28.125 29.875 ' 28.875 29.500 28.500 20.042 2.100 7.231
BKH 87.625 | 34.500 37.625 34.625 36.625 33.750 35.792 1.760 4,017
BSE 20.625 19.500 20.625 19.625 20.125 19.125 19.938 1.580 7.925
CER 84,750 32.875 34.750 32.500 34.250 32,125 33.542 2.460 7.334
CES 33.125 | 32.000 35.000 32.375 34.250 | 30.750 32.817 2.920 8.871
CIN 33.750 | 31.500 32.375 31.125 32.375 31.375 32.083 2.480 7.730
CIP. 24.625 23.250 25.000 23.375 | 24.750 | 22875 23.979 1.880 7.840
CMS 30.750 27.750 29,125 23.750 27.500 | 25.000 27.313 0.480 1.757
CNH 25.375 23.875 25.125 24.625 | 25.125 | 23.750 24.645 1.840 7.466
CNL 40.625 37.625 40.750 40.000 [ 40.625 39.000 39.771 2.680 6.739
CPL 48.750 | 47.000 47.875 45.000 46.500 44.125 46,542 3.040 6.532
CSR 47125 | 44,750 47.000 43.750 45875 | 43.375 45.313 2.920 6.444
cTP 19.125 16.625 18.250 16.875 | 17.875 | 17.375 17.688 1.560 8.820
Cv 27375 25.750 28.000 26.625 28.875 26.375 27.167 2.080 7.656
CWE 40.000 | 37.625 39.125 36.125 38.000 | 36.0C0 37.813 3.000 7.934
CX 19.875. 17.625 18.000 | 17.000 { 17.625 16.250 172.729 1.600 9.025
D 48.500 46.500 48.750 46.875 47.625 46.250 47.417 3.440 7.255
DEW 19.250 | 17.875 18.750 18.000 18.875 | 18.125 18.479 1.540 8.334
DPL 22.000 | 20.500 21.625 20.625 21125 | 20.000 20.979 1.620 7.722
DQE 26.625 | 25.000 26.625 25250 | 26.375 25,250 25.854 1.440 5.570
DTE 30.375 28.125 29.750 28.250 29.125 28.000 28.938 1.880 6.497
ADUK 29.375 27.625 28.625 27.250 | 28.625 27.375 28.148 1.640 5.827
ED 25.875 24.250 25.375 23.000 24.875 | 23.625 | 24.500 1.860 7.5692
EDE 35.500 33.250 36.000 34.500 | 35.500 | 34.000 34.792 2420 | 6.956
ETR 25.000 23.375 25.000 23.875 24.125 23.125 24,083 1.200 4,683
FGE 30.750 29.250 31.000 -28.875 31.750 29.250 30.148 2.120 7.032
FPC 41.750 | 39.625 41.000 39.375 | 39.750 | 38.875 40.063 2.740 6.839
FPL 30.750 29.750 31.875 29.875 30.625 29.625 30.417 2.400 7.890
GMP 26.000 | 25.000 27.125 25.750 26.625 25.125 25.938 2.020 7.788
GPU 24.875 | 23.750 24.375 23.000 23.750 22.375 23.688 1.500 6.332
HE. 34.875 32.250 36.500 34.375 35.500 | 31.375 34.146 2.200 6.443
HOU 37.875 | 35.875 38.625 36.375 36.750 35.000 36.750 2.960 8.054
IDA 27.250 25.625 26.375 25.250 25,875 | 24.250 25.771 1.860 7.217
IEL 28.625 27.500 27.875 27.125 27.500 26.000 27.438 2.100 7.654
IPL 29.125 | 27125 28.500 | 27.000 27.750 27.000 27.750 1.880 8.775
PW 29.750 28.375 30.375 28.375 30.250 29.375 29.417 2.040 6.935
IWG 22.000- |, 21.000 22.250 | 21.625 22.250 21.750 21.813 1.710 7.840
KAN 25.250 | 23.500 24.750 . 23.750 | 24,000 23.375 24.104 1.850 7.717
KGE 28.250 26.500 28.500 27.625 28.125 27.125 27.688 1.720 6.212
KLT 38.250 35.375 38.750 36.875 | 37.375 36.625 37.208 2.680 7.203
KU, 22.750 21.125 22.750 21.750 22.625 | 21.500 22.083 1.500 6.792
LGE 40.875 | 39.750 40.875 40,000 | 41.375 38.500 40.396 2.840 7.030
LiL 23.500 | 22.375 23.625 22.000 22875 | 21.500 22.646 1.500 6.624
MAP. 25.000 22.500 23.500 22.500 23.375 21.625 23.083 1.680 7.278
MPL 29.000 27.000 29.125 28.000 29.250 { 26.500 28.148 1.900 6.751
MTP 22.875 21.625 23.250 21.875 22.875 22.000 22417 1.480 6.602
NES 28.500 26.875 29.375 27.875 29.000 27.625 28.208 2.080 7.374
NGE. 27.000 24,875 25.500 24,750 25.250 24.000 25.229 2.080 8.244
NI 21.125 19.750 21,750 20.000 21.375 20.375 20.729 1.160 5.596
NPS 25.000 23.375 25.375 23.375 25.625 24.750 24.583 1.520 6.183
NSP 35.625 33.000 34.375 33.000 34.875 33.125 34.000 2.320 6.824
NU 21.375 20.000 21.500 20.000 20.625 19.750 20.542 1.760 8.568
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EXHIBIT 3.—ANNUALIZED DIVIDEND YIELDS FOR THE INDICATED QUARTER FOR UTILITIES RETAINED 1N THE SAMPLE—Continued

[Year=91, Quarter=2]

Price, 1st Price, 1st Price, 2nd | Price, 2nd | Price, 3rd .| Price, 3rd Average Oividends | Annuatized
Ticker Symbol Month of Month of Month of Month of Month of Month of Pric eg Annual Rate Dividend
Qtr-High Qtr-Low Qtr-High Qtr-Low Qtr-High Qtr-Low Yield
NVP 21.750 20.250 21.250 19.750 20.000 16.875 19.979 1.600 8.008
OGE 40.500 38.875 40.500 36.750 38.500 37.000 38.688 2.5680 6.669
ORU 33.750 32.125 34.250 32,750 35.000 33.000 33.479 2.340 6.239
PCG 27.375 25.375 27.375 25.500 26.000 24.750 26.063 1.640 6.293
PE 21.000 19.500 20.750 19.875 20.500 19.625 20.208 1.200 5.938
PEG 27.625 26.250 27.875 26.625 26.625 25.250 26.708 2120 7.938
PGN 18.875 17.875 18.750 17.875 18.500 17.375 18.208 1.200 6.580
PIN 18.125 16.875 17.375 16.375 16.500 15.375 16.771 0.880 5.247
POM 22.250 21125 22.000 20.625 21.125 20.125 21.208 1.560 7.356
PPL 48.125 43.750 45,500 44.000 44875 42.625 44.479 3.100 6.970
PPW 23.000 21.125 22.000 20.625 21.250 20.500 21.417 1.440 6.724
PSD 23.000 21.500 22.875 21.500 22625 21.750 22,208 1.760 7.925
PSR 24,000 22.750 24.000 21.000 22.875 20.875 22.583 2.000 8.856
RGS 20.500 19.000 20.250 19.500 19.875 19.250 198.729 1.620 8.211
SAJ 32.000 28.750 30.000 28.625 28.500 28.376 29.542 1.660 5.619
SCE 38.375 38.000 39.750 38.500 39.750 38.500 38.979 2.720 6.978
SCG 38.000 36.500 38.000 36.750 37.625 35.750 37.104 2.620 7.061
SDO 45.500 43.125 45.250 37.625 38.250 37.250 41.167 2.800 6.802
SIG 35.875 33.250 37.125 35.125 36.875 35.000 35.542 2.000 5627
SO 28.750 26.875 27.750 26.625 28.125 26.126 27.375 2.140 7817
SRP 23.000 22.000 23.500 21.625 22.750 21.750 22.438 1.840 8.201
TE 35.750 33.125 35.250 34.125 34.875 33.500 34.438 1.720 4295
TNP 20.375 19.625 20.000 19.125 19.625 16.500 18.208 1.630 8.488
XU 37.875 36.250 38.000 35.875 36.250 34.125 36.396 3.000 8.243
ucu 24.625 22.500 24.750 23.250 265.000 23.875 24,000 1.520 6.333
UEP 30.750 29.375 31.000 29.500 30.500 29.000 30.021 2.160 7.195
UL 35.125 33.375 34.750 33.500 34.250 32.625 33.938 2.440 7.190
UTL 35.125 34.000 34.625 33.760 36.500 35.500 34.750 2.240 6.446
WEC 34.875 32.750 33.750 32.500 33.625 31.625 33.188 1.860 5.605
WPH 27.500 25.250 26.875 25.875 26.500 24.250 26.042 1.800 6.912
wPS 25.750 24.375 26.375 24.000 24.375 23.500 24.729 1.660 6.713
wWwpP 30.875 29.750 32.000 29.750 30.000 29.500 30.313 2.480 8.181
N=87.

[FR Doc. 81-17285 Filed 7-19-91; 8:45 am]}
BILLING CODE 6717-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906

Colorado Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule, approval of
amendment.

SUMMARY: OSM is announcing its
decision to approve a proposed
amendment to the Colorado permanent
regulatory program (hereinafter referred
to as the Colorado program), as
administered by the Colorado Mined
Land Reclamation Division (MLRD)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment pertains to termination of
jurisdiction, diversions, acid-forming
and toxic-forming spoil, backfilling and

grading, inspections, and individual civil
penalties. The amendment revises the
Colorado program to be consistent with
SMCRA and the Federal regulations.

EFFECTIVE DATE: July 22, 1991,

FOR FURTHER INFORMATION CONTACT:
Robert H. Hagen, Director, Albuquerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 625
Silver Avenue SW., suite 310,
Albuquerque, NM 87102; telephone (505)
766-1486.

SUPPLEMENTARY INFORMATION:
I. Background

On December 15, 1980, the Secretary
of the Interior conditionally approved
the Colorado program as administered
by MLRD. Information regarding the
general background on the Colorado
program, including the Secretary’s
findings, the disposition of comments,
and a detailed explanation of the
conditions of approval can be found in
the December 15, 1980, Federal Register
(45 FR 82173). Actions concerning
program amendments taken subsequent
to the approval of the Colorado program
are found at 30 CFR 906.15, 806.18, and
906.30.

I1. Submission of Proposed Amendment

By letter dated April 11, 1891,
Colorado submitted to OSM a proposed
amendment to the rules of the Colorado
Mined Land Reclamation Board at 2
Code of Colorado Regulations (CCR)
407-2 (Administrative Record No. CO-
517). Colorado submitted the proposed
amendment in response to the Director’s
previous deferral of a decision on a rule
and in response to required program
amendments at 30 CFR 906.16 (b), {c). (f),
{8), and (h). This decision deferral and
the required amendments are discussed
in the final rule Federal Register notice
(56 FR 1383, January 14, 1991;
Administrative Record No. CO-514) for
Colorado’s July 18, 1989, proposed
amendment.

In its April 11, 1991, amendment,
Colorado proposed to delete or revise
the following provisions of 2 CCR 407-2'
Rule 3.03.3, termination of jurisdiction;
Rules 4.05.3(1) (c), (d), and (e},
diversions; Rule 4.05.8(1), acid-forming
and toxic-forming spoil; Rule 4.05.9(2),
temporary impoundments; Rule
4.14.1(1)(e), alternative backfilling and
grading schedules; Rules 5.02.2 (8) and
(9), inspections of abandoned sites; and
Rule 5.04.7(1), individual civil penalties.
OSM published a notice in the Federal
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Register on May 2, 1991 (56 FR 20167),
announcing receipt of the proposed
amendment to the Colorado program
and inviting public comment on its
adequacy (Administrative Record No.
CO-523).

By letter dated May 21, 1991
(Administrative Record No. CO-528),
Colorado withdrew from OSM’s
consideration the proposed revision of
Rule 4.05.9(2) regarding temporary
impoundments. '

The public comment period closed on
June 3, 1991,

L Director's Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings for the proposed amendment
submitted by Colorado on April 11, 1991.

1. Decision on the Rule for Which the
Director Deferred His Decision in the
January 14, 1991, Final Rule Federal
Register Notice

The Director previously deferred his
decision on Colorado’s July 18, 1989,
proposed termination of jurisdiction
provisions at Rule 3.03.3 (1) and (2}
{finding No. 9, 56 FR 1363, 1386, January
14, 1991; Administrative Record No. CO-
§14). The Director did so on the basis
that he was pursuing an appeal of a U.S.
District Court decision (National
Wildlife Federation v. Lujan, 31 ER.C,
2034, August 30, 1990) that remanded the
Federal regulations at 30 CFR 700.11{d).
In this April 11, 1991, amendment,
Colorado proposes to delete Rule 3.03.3.
Colorado’s proposed deletion of
termination of jurisdiction Rule 3.03.3 is
consistent with the court's decision.
Therefore, the Director approves the
proposed deletion. Because Colorado
proposes to delete Rule 3.03.3 and the
Director approves this action, the
Director's previous deferral decision is
no longer applicable. If the Director
prevails in his appeal of the court .
decision, he will notify Colorado of any
nceded regulatory change.

2. Decision on Rules for Which the
Director Required Program
Amendments in the January 14, 1991,
Final Rule “Federal Register” Notice

Colorado proposes revisions to the
following rules that are substantive in
nature and contain language that is
substantively identical to the
corresponding Federal regulations,
which in some instances have been
modified by court decisions. Colorado
submitted the proposed revisions in
response to required program
amendments at 30 CFR 8086.16 (b), (c}, (),
(8), and (h), which are discussed in the
final rule Federal Register notice

(finding Nos. 10, 11, 13, 15, and 16, 56 FR
1363, 1366 through 1369, January 14,
1991; Administrative Record No. CO-
514) for Colorado’s July 18, 1989,
proposed amendment. Because the
proposed revisions to these Colorado
rules contain language that is
substantively identical to the
corresponding sections of the Federal
regulations, as modified by court
decisions, the Director finds that the.
following proposed revisions to the
Colorado program are no less effective
than the corresponding Federal
regulations. 4

(a) Diversions, Rules 4.05.3(1) (c), {d),
and {(e)

The Director previously required at 30
CFR 906.16(b) that Colorado further
amend Rule 4.05.3(1) to require that all
diversions be located, constructed,
maintained, and/or used to be stable, to
provide protection against flooding and
resultant damage to life and property,
and to comply with applicable local,
State, and Federal laws and regulations.
Colorado proposes Rules 4.05.3(1) (c).
(d), and (e) that are substantively
identical to the corresponding Federal
regulations at 30 CFR 816.43(a)(2) (i), (ii),
and (iv). Therefore, the Director
approves the proposed rules and
removes the required amendment at 30
CFR 906.16(b).

{b) Acid-Forming and Toxic-Forming
Spoil, Rule 4.05.8(1)

The Director previously required at 30
CFR 906.16(c) that Colorado further
amend Rule 4.05.8(1) to require
operators to identify, bury, and treat
acid-forming and toxic-forming spoil and
underground development waste where:
such spoil and waste may be
detrimental to public health and safety.
Colorado proposes Rule 4.05.8(1) that is
substantively identical to the
corresponding Federal regulations at 30
CFR 816.41(f)(1)(i) and 817.41(£)(1)(i).
Therefore, the Director approves the
proposed rule and removes the required
amendment at 30 CFR 908.18(c).

(c) Alternative Backfilling and Grading
Schedules, Rule 4.14.1(1)(e)

The Director previously required at 30
CFR 908.16(f) that Colorado remove Rule
4.14.1(1)(e) regarding Colorado’s
authority to approve alternative
contemporaneous reclamation
schedules. Colorado proposed deletion
of Rule 4.14.1(1)(e) is consistent with 30
CFR 818.100, as modified by the U.S.
District Court for the District of
Columbia (In re: Permanent Surface
Mining Regulation Litigation (II),
Rounds Il and III, No. 79-1144 (D.D.C.
Oct. 1, 1984), 21 Env't Rep. Cas. 1724 and

620 F. Supp. 1519 (D.D.C. 1985, Mem. Op.
at 52)). Therefore, the Director approves
the proposed deletion of the rule and
removes the required amendment &t 30
CFR 906.16(f).

{d) Inspections of Abandoned Sites,
Rules 5.02.2 (8) and (9)

The Director previously required at 30
CFR 908.16(g) that Colorado remove
Rules 5.02.2 (8) and (9) regarding the
definition and inspection of abandoned
sites. Colorado’s proposed deletion of
Rules 5.02.2 (8) and (9) is consistent with
30 CFR 840.11 (g) and (h), as modified by
the U.S. District Court for the District of
Columbia (National Wildlife Federation
v. Lujan, 31 E.R.C. 2034, August 30, 1990).
Therefore, the Director approves the
proposed deletion of the rule and
removes the required amendment at 30
CFR 906.16(g).

{e) Individual Civil Penalties, Rule

'5.04.7(1)

The Director previously required at 30
CFR 906.16(h) that Colorado further
amend Rule 5.04.7(1) to remove the
phrase “failure to abate.” Colorado
proposes Rule 5.04.7(1) that is
substantively identical to the
corresponding Federal regulation at 30,
CFR 846.12(b). Therefore, the Director
approves the proposed rule and removes
the required amendment at 30 CFR
908.16(h):

IV. Summary and Disposition of
Comments

Public Commenté

The Director solicited public comment
on the proposed amendmernt and
provided opportunity for a public
hearing. No comments were received,
and the scheduled public hearing was
not held because no one requested an
opportunity to provide testimony.

 Agency Comments

Pursuant to section 503(b) of SMCRA
and the implementing regulations at 30
CFR 732.17(h}{11){i). OSM solicited
comments from the Administrator of the
Environmental Protection Agency (EPA),
the Secretary of Agriculture, and various
other Federal agencies with an actual or
potential interest in the Colorado
program.

By letter dated May 3, 1991
(Administrative Record No. CO-520),
the U.S. Forest Service responded that it
had no comments on and no objections
to the proposed amendment.

By letter dated May 6, 1991
(Administrative Record No. CO-521),
the U.S. Bureau of Mines responded that
it had no comments.
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By letter dated May 15, 1991
(Administrative Record No. CO-524),
the U.S. Fish and Wildlife Service
responded that it had no comments.

By letter dated May 15, 1991
{Administrative Record No. CO-528),
the U.S. Bureau of Land Management
responded that it had no comments.

By letter dated May 21, 1991
(Administrative Record No. CO-527),
the U.S. Department of Agriculture, Soil
Conservation Service (SCS), commented
that it was concerned about *'(1)
diversions and conveyance design,
location, construction maintained and
used (2) temporary impoundment and (3)
acid forming and toxic forming spoil and
the handling of these waters and spoils
[because] [t]here are no references to
revegetative components.”

As discussed in Section II of this
notice, Colorado withdrew from OSM's
consideration the proposed revision to
Rule 4.05.9(2) regarding temporary
impoundments. As discussed in finding
No. 2, the Director is approving
Colorado’s proposed revision to Rules
4.05.3(1) {c), (d), and (e) regarding
diversions and the proposed revisions to
Rule 4.05.8(1) regarding acid-forming
and toxic-forming spoil, because these
rules are substantively identical to the
corresponding Federal regulations. The
Director is not, in response to SCS's
comments, requiring Colorado to revise
those rules to reference Colorado’s
revegetation rules, because the
corresponding Federal regulations do
not reference the Federal revegetation
regulations.

By letter dated june 17, 1991
(Administrative Record No. CO-530),
the Mine Safety and Health
Administration (MSHA) responded that
the proposed amendment did not appear
to conflict with any current MSHA
regulations.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)
Comments

Pursuant to 30 CFR 732.17(h)(4), the
Director is required to solicit comments
from SHPO and ACHP for all
amendments that may have an effect on
historic properties. Neither SHPO nor
ACHP responded to OSM’s request.

EPA Concurrence

Pursuant to 30 CFR 732.17(h)(11)(ii),
the Director is required to obtain the
written concurrence of the
Administrator of EPA with respect to
any provisions of a State program
amendment which relate to air or water
quality standards promulgated under the
authu.ity of the Clean Water Act (33

U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.)

None of the changes that Colorado
proposes to its rules pertain to air or
water quality standards. Nevertheless,
OSM requested EPA's concurrence on
the proposed amendment
{Administrative Record No. CO-518). By
letter received May 17, 1991
{Administrative Record No. 525), EPA’s
Region VII office responded that it had
no comments on the proposed
amendment. By letter dated June 14,
1991 (Administrative Record No. CO-
529), Washington DC office responded
that it had no comments on the program
amendment and concurred with it.

V. Director’s Decision -

Based on the above findings, the
Director approves Colorado's program
amendment as submitted on April 11,
1991. As discussed in finding Nos. 1 and
2, the Director has determined that the
proposed deletion of Rule 3.03.3,
termination of jurisdiction; revision of
Rules 4.05.3(1) (c), (d), and (e},
diversions); revision of Rule 4.05.8(1),
acid-forming and toxic-forming spoil;
deletion of Rule 4.14.1(1)(e), alternative
backfilling and grading schedules;
revision of Rules 5.02.2 (8) and (9),
inspections of abandoned sites; and
revision of Rule 5.04.7(1), individual civil
penalties, are no less effective than the
Federal regulations, as modified by
court decisions. Therefore, he is
removing the required program
amendments at 30 CFR 904.16 (b), (c), (f),
(g), and (h). The Director is approving
the proposed rules with the provision
that they be fully promulgated in
identical form to the rules submitted to
and reviewed by OSM and the public.

The Federal regulations at 30 CFR part
906 codifying decisions concerning the
Colorado program are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment
process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VL Procedural Determinations
National Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA, 30
U.S.C. 1292(d), no environmental impact
statement need be prepared on this
rulemaking.

Executive Order 12291 and the
Regulatory Flexibility Act

On July 12, 1984, the Office of
Management and Budget (OMB) granted

OSM an exemption from sections 3, 4, 7,
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs. Accordingly, for this action,
OSM is exempt from the requirement to
prepare a regulatory impact analysis,
and this action does not require
regulatory review by OMB. The:
Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 ef seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
regulations will be met by the State.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by OMB under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 906

Intergovernmental relations, Surface
mining, underground mining.

Dated: July 12, 1991.
Raymond L. Lowrie,
Assistant Director, Western Support Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, the Code of Federal
Regulations is amended as set forth
below.

PART 906—COLORADO

1. The authority citation for part 06
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. In § 906.15, a new paragraph (n) is
added to read as follows:

§ 906.15 Approval of regulatory program
amendments.
* * * * *

(n) The revisions to the following
provisions of 2 CCR 407-2, the rules and
regulations of the Colorado Mined Land
Reclamation Board, as submitted on
April 11, 1991, are approved on July 22,
1991. The amendment becomes effective
upon State promulgation of the
amendment in the same form as
submitted to OSM.

Termination of jurisdiction—deletion of
Rule 3.03.3; Diversions—Rules 4.05.3(1} (c).
(d), and (e}; Acid-forming and toxic-forming
spoil—Rule 4.05.8(1); Alternative backfilling
and grading schedules-—deletion of Rule
4.14.1(1)(e);

Inspections of abandoned sites—deletion
of Rules 5.02.2 (8) and (9); and

Individual civil penalties—Rule 5.04.7(1).
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§906.18 [Amended]

3. Section 908.16 is amended by
removing and reserving paragraphs (b)
and (c), and by removing paragraphs (f),
(g), and (h). ‘

[FR Doc. 91-17274 Filed 7-19-91; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Department of the Air Force
32 CFR Part 806b

[Alr Force Reéulatlon 12-35]

Air Force Privacy Act Program

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force is deleting one exemption rule to
reflect changes made in accordance
with the Privacy Act of 1974, as
amended, (5 U.S.C. 552a).

EFFECTIVE DATE: July 22, 1991.

FOR FURTHER INFORMATION CONTACT:
Mrs. Anne Turner, SAF/AAIA, The
Pentagon, Washington, DC 20330~1000.
Telephone (202) 697-3491 or Autovon
227--3491.

SUPPLEMENTARY INFORMATION: On June
11, 1991, at 56 FR 26800, the Department
of the Air Force deleted a system of
records identified as F053 AFA D,
entitled Registrar Records. Therefore,
the Air Force is now deleting the
exemption rule for the system of records
from the Air Force's exemption rules
found at 32 CFR part 806b.

List of Subjects in 32 CFR Part 806b.
Privacy.

PART 808b—AIR FORCE PRIVACY
ACT PROGRAM

For the reasons set forth in the
preamble, 32 CFR part 806b is amended
as follows:

1. The authority citation for 32 CFR
part 808b is revised to read as follows:

Authority: Pub. L. 83-579, 88 Stat 1896 (5
U.S.C. 552a)

§806b.13 [Amended]

2. Section 806b.13 is amended by
removing paragraphs (b)(19) (i), (ii), (iii),
and redesignating paragraph {b){20) as
(b)(19).

Dated: July 17, 1991,

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-17345 Filed 7-19-81; 8:45 am)]
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 88

{CGD 80-032]

RIN 2115-ADS8

Inland Navigation Rules; Annex V: Pilot
Rules

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The U.S. Coast Guard is
designating light signals to identify
vessels engaged in public safety
activities. These regulations will
enhance navigation safety by making
these vessels easier to distinguish from
other vessels.

EFFECTIVE DATE: August 21, 1991.

FOR FURTHER INFORMATION CONTACT:
Mr. Harry C. Robertson, Short Range
Aids to Navigation Division (G-NSR),
(202) 267-0357.

SUPPLEMENTARY INFORMATION:

Drafting Information
The principal persons involved in

drafting this document are Mr. Harry C.

Robertson, Project Manager, and
Lieutenant Ralph L. Hetzel, Project
Counsel, Office of Chief Counsel.

Regulatory History

On July 18, 1990, the Coast Guard
published a notice of proposed
rulemaking entitled Inland Navigation
Rules; Annex V; Pilot Rules in the
Federal Register (55 FR 29229). The
Coast Guard received 1067 letters
commenting on the proposal. A public
hearing was not requested and one was
not held.

Background and Purpose

The Inland Navigational Rules Act of
1980 (33 U.S.C. 2001-2073) establishes
navigation rules that apply to all vessels
operating on the inland waters of the
United States, and to vessels of the
United States on the Canadian waters of
the Great Lakes to the extent that there
is no conflict with Canadian law. Annex
V (Pilot Rules) to the Inland Navigation
Rules provides for light displays in
specific circumstances such as when
required for law enforcement vessels,
moored barges, and dredge pipelines.

For several years the Coast Guard has
been considering the addition of a
distinctive light signal to Annex V for
identifying vessels engaged in public
safety activities. The Navigation Safety
Advisory Council and the National
Boating Safety Advisory Council
endorse the need for such an

identification light signal. A distinctive
light signal will permit easier and faster
identification of vessels involved in
public safety activities, especially when
waterways are crowded or extra caution
is required. It is intended neither to
interfere with nor to take the place of
other required lights.

The Coast Guard is establishing an
alternately flashing red and yellow
identification light signal for optional
use by vessels engaged in public safety
activities. Public safety activities are
those which enhance safety on the
water through either prevention or
response. Examples are patrolling
marine parades, regattas, or special
water celebrations; traffic control;
salvage; firefighting; medical assistance;
assisting disabled vessels; and search
and rescue.

Section 88.11 of the Pilot Rules allows
law enforcement vessels to use a
flashing blue light when engaged in
direct law enforcement activities, but
does not specifically authorize them to
use it for public safety activities. Since
the blue light is already installed on
most law enforcement vessels it is more
efficient to allow these vessels to use
the blue light when performing public
safety activities than to expect
installation of another color light.
Therefore, this rule also amends the
Pilot Rules to permit law enforcement
vessels to use the flashing blue light
when engaged in public safety activities.

Discussion of Comments and Changes

One thousand sixty-seven written
comments were received. No comment
objected to law enforcement vessels
using the blue light for public safety
activities. Therefore, the following
discussion deals only with the
alternately flashing red and yellow
identification light signal.

Thirty-four comments contained
objections or suggested changes. The
rest of the comments, most of which
were written by Coast Guard Auxiliary
members, favored the proposal
completely. Many private boat owners
commented with reports of close calls
and casualties that might have been
prevented by regatta patrols using an
identification light signal. Several people
commented that they had personally
witnessed vessels cutting between a
boat towing and a boat towed. They
hoped that the identification light signal
would prevent this by warning other
vessels away. .

A few comments objected that the
red/yellow identification light signal
would be confusing. To the contrary, the
Coast Guard agrees with the majority of
the comments that such a distinctive
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light signal in a sea of boats at night
would lessen confusion by warning that
the vessel thus identified was engaged
in a public safety activity.

A few others objected that the
identification light signal would be
abused. This is certainly possible, since
some vessel operators engaged in
exigent public safety activities might
wrongly presume that their status gave
them the right of way. The Coast Guard
also knows that there is a prablem with
recreational boaters not recognizing or
using towing lights and shapes. Also,
many of those who commented
incorrectly assumed that the
identification light signal would take the
place of, or at least take precedence
over, the towing lights and shapes
prescribed by the Inland Navigation
Rules.

The Coast Guard's position is that the
light signal in question serves only to
identify vessels in the performance of
public safety activities, and nothing else.
It is definitely not a towing light. It does
not grant the right of way. Its use does
not relieve a vessel from the
requirement to display the lights and
shapes prescribed for the activity in
which engaged, including towing.

The final rule has been drafted to
clearly state that use of the light signal
conveys no special privilege and that
the Inland Navigation Rules must be
followed. The Coast Guard will
endeavor to educate the public and the
user when publicizing the new
regulation, and in any case will continue
to enforce the Navigation Rules and the
penalties for violating them.

Several suggestions were for different
colored lights. Before issuing the NPRM,
the Coast Guard considered other
choices of color, and the red/yellow
combination was the least likely to be
mistaken for something else. All of the
colors suggested: red, blue, yellow, blue/
yellow, blue/red are already identified
with some other function or are likely to
be confused with something else. For
example, blue lights can only be used by
law enforcement vessels, and flashing
red lights can be mistaken for aids to
navigation.

The Coast Guard originally left the
description of the light nonspecific so
that the user might employ the most
convenient system of manifesting the
effect of an alternately flashing red and
yellow light signal. However, comments
showed that some guidance was
necessary. The following paragraph
describes the desired characteristics of
the light signal, but does not restrict it to
a device approved by the Coast Guard
or other specified organization. If
experience indicates that more

restrictive action is necessary, it will be
addressed in a future rulemaking.

It should be a standard police-type
beacon, with a clear, weatherproof lens
over a rotating pair of lights; one red
and the other yellow. The red and
yellow lights should meet the color
specifications in Annex I of the Inland
Navigation Rules, The lights should
rotate between 70 and 100 revolutions
per minute. The nominal range of
visibility should be between one and
three miles. The Coast Guard does not
intend to institute a program of
inspection and certification of these
identification light signals. The user
must be self-regulated and adhere to
good judgement.

Twenty comments suggested that

commercial salvage or towing vessels be

allowed to use the identification light
signal. The comments noted that due to
recent Coast Guard policy, there has
been a significant increase in
commercial search and rescue (SAR).
They pointed out that many commercial
SAR cases occur at night or during busy
holidays or major boating events, when
a distinctive light signal would enhance
the safety factor for this activity.

The Coast Guard agrees that since the
main purpose of the new light signal is
to make it obvious that there is a public
safety activity in progress, then it would
be illogical to exclude commercial
salvors. Likewise, independent rescue
services, emergency medical units,
volunteer fire departments, and vessels
affiliated with state or municipal
governments should be allowed to use
the identification light signal. Also,
sponsors of regattas and marine events
who have a permit from the Coast
Guard are considered to be performing
public safety activities.

Restrictive references to official
public safety vessels have been
removed from the final rule. However, it
is not the Coast Guard's intent to open
up use of the light signal to anyone who
cares to use it. Only those activities
sanctioned by government agencies or
over which the Coast Guard has some
measure of control can be considered
public safety activities. Examples of
these measures of control include the
commercial towing endorsement, regatta
permits and Auxiliary orders. It must be
reiterated here that the light itself
conveys no additional privilege, but
serves only to identify a vessel as
participating in public safety activities.

Regulatory Evaluation

This regulation is not major under
Executive Order 12281 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040, February 28,

1979). The Coast Guard expects the
economic impact of this rule to be so
minimal that a Regulatory Evaluation is
unnecessary. This rule does not impose
any significant economic burden upon
the public, as use of the new light is
voluntary.

Small Entities

The rulemaking contains no burden on
small entities, as the provisions of the
rule are in response to public request,
and are strictly voluntary. Therefore, the
Coast Guard certifies under section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 801 et seq.} that this final rule
will not have a significant economic
impact on a substantial number of small
entiiies.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule in accordance with the principles
and criteria contained in Executive
Order 12612, and has determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section 2.B.2 of
Commandant Instruction M16475.1B,
this rulemaking is categorically
excluded from further environmental
documentation. A Categorical Exclusion
Determination is available in the docket
for inspection or copying where
indicated under “ADDRESSES".

List of Subjects in 33 CFR Part 88
Navigation (water), Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 88 as follows:

PART 88—{AMENDED]

1. The authority citation for part 88 is
revised to read as follows:

Authority: 33 U.S.C. 2071; 49 CFR 1.46.

2. In § 88.11, paragraph (a) is revised
to read as follows:

§88.11 Law enforcement vessels.

(a) Law enforcement vessels may
display a flashing blue light when
engaged in direct law enforcement or
public safety activities. This light must
be located so that it does not interfere
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with the visibility of the vessel's
navigation lights.

3. A new § 88.12 is added to read as
follows:

§88.12 Public safety activities.

(a) Vessels engaged in government
sanctioned public safety activities, and
commercial vessels performing similar
functions, may display an alternately
flashing red and yellow light signal. This
identification light signal must be
located so that it does not interfere with
the visibility of the vessel's navigation
lights. The identification light signal may
be used only as an identification signal
and conveys no special privilege.
Vessels using the identification light
signal during public safety activities
must abide by the Inland Navigation
Rules, and must not presume that the
light or the exigency gives them
precedence or right of way.

(b) Public safety activities include but
are not limited to patrolling marine
parades, regattas, or special water
celebrations; traffic control; salvage;
firefighting; medical assistance;
assisting disabled vessels; and search
and rescue.

Dated: July 1, 1991.
J-W. Lockwood,
Chief, Office of Navigation Safety and
Waterway Services.
[FR Doc. 91-17317 Filed 7-19-91; 8:45 am)
BILLING CODE 4910-14-M_

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 91-77; RM-7644]

Radio Broadcasting Services;
Pentwater, MI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 231C3 for Channel 231A,
Pentwater, Michigan, and modifies the
construction permit for Station WSAB to
specify operation on the higher class
channel. This action i taken in response
to a petition filed by C&S Broadcasting,
Inc. See 56 FR 14054, April 5, 1991.
Canadian concurrence has been
obtained for this.allotment at -
.coordinates 43~46-38 and 86-26-25.

With this action, this proceeding is
terminated.

EFFECTIVE DATE: August 30, 1991,
FOR FURTHER INFORMATION CONTACT:

Kathleen Scheuerle, Mass Media Bureau

(202) 834-6530.

SUPPLEMENTARY INFORMATICON: This is a
summary of the Commission’s Report
and Order, MM Docket No. 91-77,
adopted June 26, 1991, and released July

16, 1991, The full text of this Commission

decision is available for inspection and

copying during normal business hours in

the FCC Dockets Branch (room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,

Downtown Copy Center, 1714 21st Street

NW., Washington, DC 20036 (202) 452
1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154,303.

§73.202 [Amended]
2, Section 73.202(b), the Table of FM

Allotments under Michigan, is amended

by removing Channel 231A and adding
Channel 231C3 at Pentwater.

Federal Communications Commission:
Andrew ]. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-17278 Filed 7-19-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 89-449; RM-6802 and RM-
7258]

FM Radio Broadcasting Services;
Kings Beach, CA and Fallon, NV

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants the
request of Kidd Communications, Inc.,
which holds a construction permit for a
station at Kings Beach, California, to
upgrade that station by substituting
Channel 299C3 for present Channel
299A, pursuant to notice of proposed
rule making, 54 FR 42523, October 17,
1989. The Commission also grants the

counterproposal of Atrium Broadcasting
- Company by allotting Channel 267A to -

Fallon, Nevada as an additional FM
broadcast service in that community.
Channel 299C3 can be allotted to Kings
Beach in compliance with the
Commission’s minimum interstation
distance separation requirements using
a site located at coordinates North
Latitude 39-18-50 and West Longitude
119-53-00. Channel 267A can be allotted
to Fallon in compliance with the
Commission’s minimum interstation
distance separation requirements using
a site located at coordinates North
Latitude 39-28-24 and West Longitude
118-46-36. With this action, the
proceeding is terminated.

EFFECTIVE DATE: August 30, 1991; the
window period for filing applications for
Channel 267A at Fallon, Nevada will
open on September 3, 1991 and close on
October 3, 1991.

FOR FURTHER INFORMATION CONTACT:
J. Bertron Withers, Jr., Mass Media
Bureau (202} 632-7792.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 89-449,
adopted June 24, 1991 and released July
16, 1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
FCC Dockets Branch (room 230), 1919 M
.Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center (202) 452-1422, 1714 21st Street
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citationy for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303. -

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is amended
by removing Channel 299A and addmg :
. Channel 299C3 at Kings Beach.

' 3. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by adding Channel 267A at Fallon.

Federal Communications' Commission. -

. Andrew J. Rhodes,

Chief, Allocations Branch, Policy & Rules
Division, Mass Media Bureau.

[FR Doc. 91-17277 Filed 7-19-91; 8:45 am]

_ BILLING CODE 6712-01-M
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47 CFR Part 73

[MM Dacket No. 89-18; RM-6510, RM-65886,
RM-6725]

Radio Broadcasting Services; Clinton,
Saint Pauls, Southern Pines, NC,
Chestertfield, SC

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of C. Curtis Sigmon, allots
Channel 297A to Chesterfield, South
Carolina, as the community's first local
FM service. At the request of Muirfield
Broadcasting, Inc., the Commission
substitutes Channel 295C2 for Channel
296A at Southern Pines, North Carolina,
modifies its license for Station
WIOZ(FM) to specify operation on the
higher powered channel, substitutes
Channel 297A for Channel 295A at Saint
Pauls, North Carolina, and orders
Lumbee Regional Development
Association, Inc., the applicant for the
Saint Pauls channel to amend its
application (BPH-880727MN] to specify
the alternate Class A channel. The
request of Sampson Broadcasting Co.,
Inc., to substitute Channel 295C2 for
Channel 296A at Clinton, North
Carolina, and modify its license for
Station WCLN-FM to specify operation
on the higher powered channel is
denied. See 54 FR 7453, February 21,
1989. With this action, this proceeding is
terminated.

DATES: Effective August 30, 1991. The
window period for filing applications for
Channel 297A at Chesterfield, South
Carolina, will open on September 3,
1991, and close on October 3, 1991.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau
(202) 834-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 89-18,
adopted June 24, 1991, and released July
16, 1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor,
Downtown Copy Center (202) 452-1422,
1714 21st Street, NW,, Washington, DC
20038.

Channel 297A can be substituted for
Channel 295A at Saint Pauls in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
6.7 kilometers (4.2 miles) southeast, the

site specified in Lumbee Regional
Development Association, Inc.'s
application, Channel 295C2 can be
substituted for Channel 296A at
Southern Pines in compliance with the
Commission's minimum distance
separation requirements with a site
restriction of 7.9 kilometers (4.9 miles)
west to accommodate Muirfield's
desired transmitter site. Channel 297A
can be allotted to Chesterfield in
compliance with the Commission's
minimum distance separation
requirements without the imposition of a
site restriction. The coordinates for
Channel 297A at Saint Pauls are North
Latitude 34-42-59 and West Longitude
78-56-51. The coordinates for Channel
295C2 at Southern Pines are 35-09-04
and 79-28-40. The coordinates for
Channel 297A at Chesterfield are 34-44-
06 and 80-05-18.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Autherity: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the FM Table of
Allotments under North Carolina is
amended by removing Channel 295A
and adding Channel 297A at Saint Pauls
and by removing Channel 296A and
adding Channel 295C2 at Southern
Pines.

3. Section 73.202(b), the FM Table of
Allotments under South Carolina, is
amended by adding Chesterfield,
Channel 297A.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-17279 Filed 7-19-91; 8:45 am)
BILLING CODE 6712-01-M

47 CFRPart 73
{MM Docket No. 90-649; Rm-7563]

Television Broadcasting Services;
Roseburg, OR

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: The Commission, at the
request of KMTR, Inc., allots Channel 48
to Roseburg, Oregon, as the community's
third local commercial television
channel. See 56 FR 1780, January 17,
1991. In addition, petitioner may amend
its pending application for Channel 38 at

Roseburg (BPH-900413KH) without loss
of cut-off protection. Channel 48 can be
allotted to Roseburg in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 16.5 kilometers (10.3 miles)
south to avoid the Portland “freeze”
area. The coordinates for Channel 46 at
Roseburg are 43-04-15 and West
Longitude 123-23-18. With this action,
this proceeding is terminated.
EFFECTIVE DATE: August 30, 1991.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 80-649,
adopted June 25, 1991, and released July
16, 1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission's copy contractor,
Downtown Copy Center (202) 452-1422,
1714 21st Street NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Television broadcasting.

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303,

§73.606 [Amended]

2. Section 73.606(b), the Table of TV
Allotments under Oregon, is amended
by adding Channel 46+ at Roseburg.
Federal Communications Commission.
Andrew J. Rhodes,

Cheif, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-17280 Filed 7-19-91; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 76

[MM Docket Nos. 90-4, 84-1296, FCC 91-
184]

Cable Service; Effective Competition
Standard for Cable Basic Service
Rates

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Report and Order
modifies the Commission's rule that
defines what constitutes “effective
competition” to cable service. In the
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absence of effective competition, a
franchising authority is permitted to
regulate basic cable service rates. The
Report and Crder also adopts new rules
for the regulation of basic cable rates in
such cases. In the Notice of Proposed
Rule Making (55 FR 4208, February 7,
1990) and the Further Notice of Proposed
Rule Making {56 FR 408, January 4, 1991},
the Commission found that the existing
three signal standard for determining
whether a cable system is subject to
effective competition no longer reflects
the realities of the cable industry and
the broader video marketplace. Under
the new rules, effective competition
would exist and local authority to
regulate basic service rates would be
preempted if either of the following
conditions are met: (1) Six unduplicated
over-the-air broadcast television signals
are available in the entire cable
community; or (2} an independently
owned, competing multichannel video
delivery service is available to 50
percent of the homes passed by the
incumbent cable gystem and subscribed
to by at least 10 percent of the homes
passed by the alternative provider
within the incumbent cable system’s
service area. The Report and Order also
resolves related issues raised by the
City of Dubuque, Iowa, in its petition for
reconsideration of the existing rules
adopted in MM Docket No. 84-1296. This
action is part of a combined Report and
Order and Second Further Notice of
Proposed Rule Making that seeks
additional comments on whether the
elimination of signal carriage
requirements for cable television
systems since the Cable Act was
enacted in 1984 undermines the effective
competition.

EFFECTIVE DATES: October 25, 1991,
pending approval by the Office of
Management and Budget. A document
announcing the effective date will be
published in the Federal Register at a
later date.

FOR FURTHER INFORMATION CONTACT:
Marcia Glauberman, Mass Media
Bureau, Policy and Rules Division, (202)
632-3410.

SUPPLEMENTARY INFORMATION: The
following collection of information
contained in these rules has been
submitted to the Office of Management
and Budget for review under section
3504(h) of the Paperwork Reduction Act.
Copies of the submission may be
purchased from the Commission's copy
contractor, Downtown Copy Center,
(202) 452-1422, 1114 21st Street NW.,
Washington, DC 20036. Persons wishing
to comment on this information
collection should direct their comments
to Jonas Neihardt, (202) 395-4814, Office

of Management and Budget, room 3235
NEOB, Washington, DC 20503. A copy of
any comments should also be sent to the
Federal Communications Commission,
Office of Managing Director,
Washington, DC 20554. For further
information contact Judy Boley, Federal
Communications Commission, (202} 632-
7513.

OMB Number: 3060-0416.

Title: Section 76.33, Standards for rate
regulation.

Action: Revision.

Respondents: State or local
governments, businesses (including
small businesses).

Frequency Response: On occasion.

Estimated Annual Response: 32,100
responses; 17.63 hours per response;
566,000 hours total.

Needs and Uses: Section 76.33(a)
requires documentation to be filed with
the Commission by cable operators and
franchising authorities which would
enable the Commission to resolve
disputes concerning the applicability of
the signal availability standard. Section
76.33(b) requires the franchising
authority to give formal notice to the
public when establishing any rate for
the provision of basic cable service by
cable systems and to make a written
statement when a decision on a rate
matter is made. The formal notice is
used by the public so that they may be
provided an opportunity to make their
views known at the local level on any
rate provisions concerning cable service.
The requirement for a written decision .
will ensure that local authorities are
cognizant of and apply the standards for
rate regulation required by the
Commission.

This is a synopsis of the Commission’s
Report and Order in MM Docket Nos.
90-4 and 84-1296 adopted June 13, 1991,
and released July 12, 1991. The complete
text of this Report and Order is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (room 230) , 1919 M
Street, NW., Washington, DC, and also
may be purchased from the
Commission’s copy contractar,
Downtown Copy Center, (202) 452-1422,
1114 218t Street NW., Washington, DC.

Synopsis of Report and Order

1. Under the Cable Communications
Policy Act of 1984 (Cable Act), in the
absence of effective competition, a
franchising authority has the discretion
to regulate the rates charged for basic
cable service. The Commission, in this
Report and Order, modifies its rules to
define the existence of “effective
competition” for purposes of regulating
basic cable service rates. For those-

cable systems whose basic service rates
are regulated by their franchising
authorities, the Commission will require
that in setting or approving, rates,
franchising authorities allow cable
operators to earn a “fair return” on
investment.

2. Section 623 of the Cable Act
permits, but does not require,
franchising authorities to regulate basic
cable service rates only in those
situations where the cable system is not
subject to “effective competition.” The
Cable Act directed the Commission to
define the circumstances in which a
cable system is not subject to effective
competition and to establish standards
for the regulation of basic cable rates by
local franchising authorities in such
cases. In 1985, the Commission
determined that the availability of three
unduplicated over-the-air broadcast -
television signals is the appropriate test.
The Cable Act also requires the
Commission to pericdically review its
regulations, taking into account
developments in technology. The
Commission’s Notice of Proposed Rule
Making (Notice} initiating this
proceeding was intended to review the
rules regarding the regulation of basic
cable service rates in light of changed
circumstances in the video marketplace
since the three signal standard was
adopted. The resulting record led the
Commission to believe that an effective
competition standard based on three
over-the-air broadcast signals no longer
reflected the realities of the cable
industry and the broader video
marketplace. However, since the Notice
did not seek comment on specific
proposals, the Commission adopted a
Further Notice of Proposed Rule Making
(Further Notice) which proposed a ’
multiple-option test for identifying
effective competition. The Further
Notice also requested comment on
proposals to amend the standard for
rate regulation by local franchising
authorities in cable communities not
subject to effective competition.

3. The Cable Act requires the
Commission to look at competition for
the limited purpose of determining in
what situations rate regulation of basic
cable service may take place. When the
Commission adopted the three signal
standard in 1985, the programming
provided by basic cable service
primarily consisted of retransmitted
local, over-the-air broadcast television
signals. Thus, the Commission
concluded that a standard based on the
reception of terrestrial television signals
would provide a reasonable benchmark
for determining the presence of effective
competition for basic cable service. In
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both the Notice and Further Notice, the
Commission concluded that a review of
the standard is appropriate because
basic cable service had become more
than the retransmission of local
broadcast signals and often included a
wide range of programming services.
Since that time, press accounts report
that some cable systems have reduced
the size of their basic service package
and moved some of the more costly
program services to “expanded basic”
tiers. Cable operators clearly have the
general right to move individual cable,
services among tiers, and they may do
s0 in their efforts to find the optimal mix
of program services and prices. The

. programming services offering exclusive
sports and other events not available
over-the-air are those most likely to be
removed from basic tiers as a result of
high costs. That cable operators have
the ability to remove such programming
from the basic tier—and the evidence
that many are doing so—reaffirms the
Commission's view that a sufficient
complement of over-the-air signals
provides an acceptable competitive
check on the ability of cable operators
to raise their prices for basic cable
service.

4. In the Further Notice, the
Commission found that there are a
number of ways to measure the
presence or absence of effective
competition because cable market
power might derive from a variety of
sources, the influence of which depends
on local circumstances. In the Further
Notice, the Commission proposed a
multiple-option effective competition
standard. Under the proposed standard,
a cable system that met any of three
criteria would be presumed to face
effective competition and would be
exempt from rate regulation by its
franchising authority. :

5. The first component of the proposed
multiple-option effective competition
standard is a signal/penetration test
that would require that at least six
unduplicated over-the-air broadcast
signals be available in the cable
community and that cable penetration
be less than 50 percent. In the Report
and Order, the Commission adopts only
the six signal standard of the proposed
test. the Commission’s selection of a six
over-the-air signal standard is intended
to be conservative enough to ensure a
complement of signals adequate to
provide effective competition to the
signal retransmission function of the
basic tier, yet not so conservative as to
cause unnecessary regulation.

6. With respect to determining the
availability of over-the-air signals in the
cable community, the Commission will

generally continue to use the existing
signal criteria to determine whether the
six signal threshold has been met. Thus,
a cable system will be deemed to face
effective competition if at least six
unduplicated broadcast television
signals are available over the entire
cable community, although the same six
signals need not provide service to the
entire community. The Commission will
count all unduplicated over-the-air
broadcast services available in the
cable community including: Full service
commercial stations, full service
noncommercial stations, satellite
stations, television translators and low
power television stations. The prima
facie standard of signal availability for
full service stations will be based on
predicted Grade B contours or
significantly viewed status in the cable
community. The prima facie standard of
signal availability for television
translator stations and low power
stations will depend on their coverage
areas based on their predicted protected
contours.

7. The Commission initially
recommended that a cable penetration
criterion be considered along with the
six signal complement to reflect the
“antenna service” source of cable
market power. After reviewing the
record, the Commission has determined
that no useful purpose would be served
by subjecting additional cable systems
to rate regulations where six signals are
indeed available. The Commission finds
that cable penetration is not a reliable
indicator of either over-the-air signal
quality or of cable market power. As
commenters indicate, cable penetration
is determined by a number of factors
other than the quality of off-the-air
signal reception. Commenters also point
out numerous examples where basic
cable rates do not vary directly with
cable penetration levels.

8. In communities lacking six over-the-
air signals, an incumbent cable system
may also be subject to effective
competition if another multichannel
provider offers multiple channel options.
Consequently, the second component of
the proposed effective competition
standard would consider the availability
of a competing, independently-owned,
multichannel video delivery service in
the cable community. In order to
determine whether the alternative video
provider is sufficiently “available” in
the cable community and whether
consumers view it as a substitute for the
incumbent cable system, the
Commission proposed benchmarks of at
least 50 percent availability and at least
10 percent penetration.

9. A significant majority of
commenters support this proposal. The
Commission adopts the multichannel
test as proposed. The Commission
believes that the following standards—
50 percent availability among homes
passed by the incumbent cable system
and subscribed to by at least 10 percent
of all homes passed by the alternative
video delivery service within the
incumbent cable system’s service
areas—are reasonable benchmarks for
determining when a cable system faces
effective competition from multichannel
service providers. The Commission will
consider providers of a competing cable
service, a multichannel, multipoint
distribution system (MMDS), satellite
master antenna television (SMATV),
home satellite dishes (HSD) and direct
broadcast satellite services (DBS) as
multichannel competitors for purposes
of applying the multichannel competitor
test because these alternatives provide a
variety of programming services with
many of the characteristics of local
stations and provide for reception of
local over-the-air stations.

10. Regarding the calculation of
availability and penetration of
alternative video delivery services, the
Commission does not find it necessary
to differentiate among alternative
delivery services. To determine the
availability of competing video services,
the number of homes passed by at least
one of these alternative delivery
services should be totalled and
expressed as a percentage of the
number of homes passed by the
incumbent cable system. Similarly, the
penetration of alternative delivery
services should be calculated by
combining the number of subscribers to
all available services and calculating the
penetration on the basis of the homes
passed by both an alternative provider
and the incumbent cable system. The
Commission also adopts the attribution
criteria in § 76.50 of the rules to define
an “independently-owned” multichanne!
competitor. )

11. In the Further Notice, the
Commission proposed a competitive
behavior test that it believed could
balance consumer interests in receiving
cable service at reasonable rates and its
desire to avoid unnecessary regulation
in those situations where cable system
rates have been restrained by market
conditions. After analyzing the record,
the Commission has decided not to
include a competitive behavior test as a
component of the effective competition
standard. While it continues to believe
that cable operators whose basic service
rates appear to be competitively
constrained should not be subject to
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unnecessary regulation, the Commission
finds that it would be difficult to
establish benchmarks that would
objectively measure whether a cable
system is operating in a competitive
manner. It is unlikely that there is a
single competitive rate for any
complement of cable service or one
average per-channel price that
consistently reflects competitive
behavior because the cost of providing
basic service differs among cable
systems. The Commission concedes that
it is not able to overcome the practical
problems associated with establishing a
competitive behavior test and, thus, will
not adopt such a test.

12. In the Cable Act, Congress also
required the Commission to establish
standards applicable to regulation of
basic cable service rates by local
franchising authorities for cable systems
not subject to effective competition as
defined by the Commission. Currently,
the Commision requires that any
franchising authority exercising its right
to establish rates for basic cable service:
(1) give formal notice to the public; (2)
provide an opportunity for interested
parties to make their views known; and
(3) make a formal statement, including a
summary explanation, when a decision
is made. In view of the substantive rates
standards that the Commission is
adopting in this Report and Order, these
procedural standards are amended to
explicitly require a written statement
that explains any franchising authority
decision on a cable rate matter. Any
such statement need only set forth the
factors considered and reasoning
applied to the relevant issues that
resulted in the decision, including those
factors and issues included in the new
substantive rate standards.

13. Under existing rules, local
franchising authorities exercise
discretion that is governed by the
statute when determining the
appropriate basic service rate for cable
systems that do not face effective
competition. In the Further Nctice, the
Commission proposed that franchising
authorities apply a "fair return”
standard when regulating basic cable
rates. The evidence in the record
indicates that substantive standards are
needed to avoid recurrence of the past
abuses of the rate-making power. Thus,
the Commiseion adopts the “fair return"
on investment standard that, in addition
to a reasonable profit, will take into
account capital, basic cable
programming, customer service, labor
and ancillary costs attributable to
obtaining and retransmitting signals
carried on the basic tier as well as
changes in such costs and the cost of

any requirements made by the
franchising authority that do not relate
directly to provision of cable service.
The automatic five percent annual
increase would apply before any
franchising authority would become
involved in rate regulation. Thereafter,
these standards would govern all
franchising authority rate
determinations. However, the
Commission does not adopt any
particular rate-setting methodology to
implement this standard, finding that
reliance upon local communities to
determine or approve specific rates is
appropriate because each cable system
operates under its own franchise
agreement and is subject to different
costs. This “fair return” on investment
standard should simultaneously assist
franchising authorities in determining
the factors appropriate to consider when
setting basic cable rates, preserve their
control over the cable rates in their
communities and assure them the
flexibility to consider other relevant
factors. Finally, the Commission adopts
its proposal that disputes in applying
this standard be directly appealable to
the courts rather than to this
Commission.

14. In the Further Notice, the
Commission proposed to delegate to the
franchising authority in the first instance
the authority to determine whether a
cable system meets the new effective
competition standard, with direct review
of such determinations by this
Commission via the provision of
§ 76.33(c) of the rules. In addition, the
Further Notice sought comment
regarding standards for determining the
presence of broadcast signals in
conjunction with requests for waivers of
the prima facie showing of the existence
of effective competition.

15. The Commission will continue to
delegate to the franchising authority the
responsibility to determine whether a
cable system meets the new effective
competition standard. The Commission
also will retain § 78.33 of the rules,
which permits any party seeking to
establish either the presence or absence
of effective competition to petition the
Commission in accordance with special
relief provisions of § 76.7. Further, the
Commission will retain the existing
rules relating to the submission of
engineering studies showing actual
signal availability by parties seeking to
rebut the predicted Grade B standard of
signal availability for full service
stations. The Commission clarifies the
rules relating to the submission of
engineering studies by parties seeking a
waiver of the standard of signai
availability for translators. Parties will

now be required to submit engineering
studies that show the actual protected
contour of such signals, as defined in

§ 74.707 of the rules, using the
methodology specified in § 73.686. These
standards will also apply for low power
television stations. However, the
Commission has determined that it lacks
authority to require one party to pay for
the litigation-related expenses of
another, and eliminates the existing rule
regarding the reimbursement of the cost
of engineering studies. ’

16. In the Notice, the Commission
noted that any new rules it may adopt
would likely authorize more franchising
authorities to regulate the basic service
rates of their local cable television
systems. The Commission asked
commenters to consider whether there
was any action it could or should take
that would prevent cable systems from
engaging in strategic behavior (e.g.,
raising rates or retiering) that would
contravene the intent of any new rules
during the time between adoption of
new rules and their implementation. In
the Report and Order, the Comnmission
concludes that it lacks authority to roll
back basic service rates that were
increased by a cable system that faced
effective competition under the rules
that existed at the time of the increase.
The Cable Act clearly specifies that
rates may only be regulated when the
cable system does not face effective
competition as defined by the
Commission. With respect to retiering,
section 625 of the Cable Act explicitly
and narrowly proscribes this
Commission’s and franchising
authorities’ ability to interfere in
decisions by cable companies regarding
unregulated tiers of service, which
would include all tiers prior to
institution of regulation. Thus, while the
Commission recognizes that retiering in
anticipation of regulation may affect the
number of services offered on the basic
tier, the Commission finds that the
Cable Act clearly prevents any action
by the Commission in this regard.
Accordingly, no provisions regarding
retiering prior to the imposition of rate
regulation will be adopted.

17. In addition, the Report and Order
resolves issues raised by the City of
Dubuque, Iowa (Dubuque}), in its petition
for reconsideration of the Commission’s
Second Report and Order in MM Docket
No. 84-1298, 53 FR 17049 (1988). In the
Second Report and Order, the
Commission modified the manner in
which signal availability was measured
in response to the decision in American
Civil Liberties Union v. FCC, 823 F.2d
1554 (DC Cir. 1987), cert. denied, 108
S.Ct. 1220 (1988), which found, in part,
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that the standard for measuring signal
availability was arbitrary and
capricious. In its petition for
reconsideration, Dubuque argues that:
(1) The audience surveys conducted to
establish a signal's availability based on
its significantly viewed status should be
adjusted to reflect populaticn densities;
{2) the methodology specified for field
strength measurements to determine
actual signal availability in the cable
community in waiver proceedings
should taken into account population
densities, not merely geographic areas;
{3) procedures should be adopted to
challenge a significant viewing survey
(or waiver petition); and (4) the cost
reimbursement rule should be modified
to include legal costs as well as
engineering costs.

18. In the Report and Order, the
Commission rejects the revised
methodology for significant viewing
surveys proposed by Dubuque because
it would inject a new, costly,
burdensome and complicated element in
the significant viewing standard that
would not be needed in most instances
in order to prepare a valid survey. The
Commission also is not persuaded that it
is necessary to modify the requirements
of field strength studies to account for
population densities throughout the
cable community because a properly
executed field strength study would
rarely indicate that a signal is receivable
in the cable community when, in fact,
only a minority of the cable
community’s population can actually
receive the signal. The Commission
notes that the §§ 76.54(c) and 76.7(d)
already permit interested parties to
comment on any potential or actual
problems associated with a significant
viewing survey before it is undertaken
or after a completed survey is submitted
for review. Thus, no additional
procedures are needed to challenge a
significant viewing survey. Finally, since
the Commission is eliminating its cost
reimbursement rule in the Report and
Order, the proposal to include legal fees
is rejected. Accordingly, the
Commission denies Dubuque’s petition
for reconsideration.

Final Regulatory Flexibility Statement

19. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 805, it is
certified that this decision will have a
significant impact on a substantial
number of small entities because it will
affect cable system operators by
redefining effective competition, the
basis for determining whether a system
may be regulated by a local franchising
authority.

20. The Secretary shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to

the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act (Pub.L. No.
98-354, 94 Stat. 1164, 5 U.S.C. €01 et seq,,
(1981)).

21. Accordingly, it is ordered That
pursuant to the authority contained in
sections 4(i), 303 and 543(b)(3) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303 and
543(b)(3), part 76 of the Commission's
rules, 47 CFR part 786, is amended as set
forth below.

22. It is ordered That the rules set
forth below will be effective October 25,
1991, pending approval by the Office of
Management and Budget.

23. It is further ordered That the
petition for reconsideration filed by the
City of Dubuque, Iowa, is denied and the
proceeding in MM Docket No. 84-12986 is
terminated.

List of Subjects in 47 CFR Part 76
Cable television.
Amendatory text

Part 76 of chapter I of title 47 of the
Code of Federal Regulations is amended
to read as follows:

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 154(i), 303 and
543(b)(3).

2. Section 76.33 is amended by
revising paragraphs (a) and (b} to read
as follows:

§76.33 Standards for rate regulation.

(a) A franchising authority is
delegated the authority in the first
instance to determine whether effective
competition, as defined in this
paragraph, exists in its community.
When disputes arise regarding the
franchising authority’s initial
determination, the presumption in a
proceeding before the Commission will
be that effective competition doesnot
exist. A franchising authority may
regulate the rates of a cable system
subject to the following conditions
{cable systems that were subject to rate
regulation prior to this date will remain
subject to that regulation pending
demonstration that they may not be
regulated pursuant to this section):

(1) Only basic cable service as
defined in § 76.5(ii) may be regulated;

(2) Only cable systems that are not
subject to effective competition may be
rate regulated. A cable system will be
determined to be subject to effective
competition whenever any one of the
following conditions are met:

(i) 100 percent of the cable community
receives service from at least six

unduplicated broadcast television
signals. It is not necessary that the same
six signals provide service to the entire
community. Signals shall be counted on
the basis of their predicted Grade B
contour {as defined in § 73.683 of the
rules) or if they are significantly viewed
within the cable community, as defined
in § 76.54 (b} and (c) of the rules. A
signal that is significantly viewed shall
be considered to be available to 100
percent of the cable community. A
translator station is to be counted in the
same manner as a full service station,
except that its coverage area shall be
based on its predicted protected contour
as specified in § 74.707 of the rules,
provided that the translator is not used
to retransmit a station already providing
a Grade B contour or significantly
viewed signal within the cable
community. A low power television
station is to be counted in the same
manner as a full service station, except
that its coverage area shall be based on
its predicted protected contour as
specified in § 74.707 of the rules,
provided it does not duplicate, as
defired in the note below, another
station counted in the same community.

Note: For purposes of this section,
“duplicated broadcast television signal” is
defined as one which does not
simultaneously duplicate more than 50
percent of another signal’s weekly prime time
schedule pursuant to the definition of “prime
time" provided in § 76.5(n).

{ii) An independently owned,
multichannel video delivery service is
available to at least 50 percent of the
homes passed by the incumbent cable
system (i.e., the number of homes to
which cable service is currently
available whether cor not a given
household subscribes to cable service),
and at least 10 percent of all homes
passed by the alternative system within
the incumbent cable system's service
area actually subscribe to the service.
Video delivery services that may be
counted include a competing cable
system, a multichannel, multipoint
distribution system (MMDS), sstellite
master antenna television (SMATV),
home satellite dishes (HSD), and direct
broadcast satellite services (DBS). It is
not necessary that the same

. multichannel video deliver service be

available throughout the area.
Availability of a competing
-multichannel video delivery system will
be determined by dividing the rumber of
homes passed by an alternative delivery
service by the number of homes passed
by the incumbent cable system and
expressed as a percentage. The
penetration of alternative video delivery
services will be calculated by combining
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the number of subscribers to all
available services and expressing that
number as a percentage of the homes
passed by both an alternative provider
and the incumbent cable system.
Availability and penetration information
for the competing multichannel video
delivery services may be obtained from
publicly available sources, from the
operator directly, or from specifically
undertaken audits. DBS will be
considered to be available to the entire
United States when any one such
system service becomes operational.

Note: For purposes of this section, an
MMDS service is considered to be
“independently owned" if it meets the criteria
contained in § 21.912 of the rules. The
following services will be considered to be
“independently owned" if cable system
ownership (including all parties under
common control) does not exceed the criteria
contained in § 78.501 of the rules: SMATV,
HSD, and DBS.

(3} The Commission may grant
waivers of the effective competition
standard where the filing party submits
one or more of the following showings,
as appropriate:

(i) The availability of full service
broadcast signal(s) with engineering
studies in accordance with § 73.686 of
the Commission’s rules or by other
showings that such Grade B level
signals are (or are not) in fact available
within the community. In performing the
engineering studies noted above, cluster
measurements, as provided in
§ 73.686({b)(2)(viii) of this chapter, may
be taken in place of mobile runs as
provided in § 73.886(b)(2)(v) of this
chapter. The availability of translator(s)
or low power television station(s) with
engineering studies in accordance with
§ 73.686 of this chapter or other
showings that show the protected
contour of such signals, as defined in
§ 74.707 of this chapter. In conducting
these engineering studies, cluster
measurements as provided in
§ 73.686(b)(2)(viii) of this chapter may be
taken in place of the mobile runs as
provided in § 73.686(b)(2)(v) of this
chapter. Any party intending to obtain a
study must first inform the other party
and provide it an opportunity to
negotiate a resolution.

(ii) The penetration of a competing
cable system based on a survey of cable
households passed and cable
subscribers or more recent data;

(iii) The availability or penetration of
alternative video delivery technologies

specified in § 76.33(a)(2)(ii) with
additional information, or relevant
information with respect to alternative
video delivery technologies not included
in § 76.33(a)(2)(ii). The availability of
MMDS may be demonstrated by a
showing of its protected contour as
specified in § 21.902 (d) and (e) of the
rules.

(4) When a cable system not subject
to effective competition becomes subject
to effective competition due to any
change in market conditions, the right of
the local franchising authority to
regulate the basic cable service rates of
such cable system shall terminate
immediately. A cable system, once
determined to be subject to effective
competition after the effective date of
this section, shall not be subject to
regulation for sixty days after any
change in market conditions which
would cause it to be determined not to
be subject to effective competition. In
instances where disputes arise between
a cable system and a franchising
authority regarding the changed
circumstances, the status quo shall be

- maintained with respect to its regulatory

status until the matter is resolved either
by the parties or the Commission.
However, if it is subsequently
determined that the cable system does
not face effective competition, the
franchising authority may require the
cable operator to rebate to subscribers
the excess basic service rates charged
during the pendency of appeal with
interest, determined on the basis of the
existing rate applicable to federal
income tax refunds and payments, to
compensate for the excess revenues
collected when the cable system
properly may have been regulated.

(5) Franchising authorities setting
regulated basic cable service rates
pursuant to this section shall allow a
fair return on investment taking into
account appropriate costs, including, but
not necessarily limited to, capital costs,
basic cable programming, customer
service, labor, and ancillary costs
attributable to obtaining and
transmitting signals carried on the basic
tier, increases in such costs, and the cost
of any franchise-imposed requirements
not directly related to the provision of
cable service, as well as a reasonable
profit. Franchising authorities shall
presume the reasonableness of
documented increases in those basic
cable cost factors itemized in this “fair
return on investment” standard.

Franchising authorities shall retain the
discretion to deny a proposed rate
increase, but they shall be required to
provide substantial written evidence
supporting any decision to deny
recovery of bona fide, documented
increases in these itemized costs of
providing basic cable service. Appeal of -
a franchising authority’s decision shall
be made to the state court with
jurisdiction over such matters.

(b) In establishing any rate for the
provision of basic cable service by cable
systems subject to paragraph (a) of this
section, the franchising authority shall:

(1) Give formal notice to the public;

(2) Provide an opportunity for
interested parties to make their views
known, at least through written
submissions; and,

{3) Make a formal statement
(including summary explanation) when
a decision on a rate matter is made, and

issue a written decision.
* * L] L ] *

3. Section 76.54 is amended by
revising paragraph (c) to read as
follows:

§76.54 Significantly viewed signals;
method to be followed for special
showings.

* * * * *

(c) Notice of a survey to be made
pursuant to paragraph (b} of this section
shall be served on all licensees or
permittees of television broadcast
stations within whose predicted Grade B
contour the cable community or
communities are located, in whole or in
part, and on all other system community
units, franchisees, and franchise
applicants in the cable community or
communities at least (30) days prior to
the initial survey period. Furthermore, if
a survey is undertaken pursuant to the
provisions of § 76.33(a){2)(i) of the rules,
notice shall also be served on the
franchising authority. Such notice shall
include the name of the survey
organization and a description of the

_procedures to be used. Objections to

survey organizations or procedures shall
be served on the party sponsoring the
survey within twenty (20) days after
receipt of such notice.

L * * - *

Federal Communications Commission.
William F. Caton,

Acting Secretary. .

[FR Doc. 81-17102 Filed 7-19-91; 8:45 am|
BILLING CODE 8712-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service

7 CFR Part 906
[Docket No. FV-81-410PR]

Oranges and Grapefruit Grown In
Lower Rio Grande Valley in Texas;
Proposed 1991-92 Expenses and
Assessment Rate

AGENCY: Agricultural Mérkeﬁng Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes
authorizing expenditures for the 1991-92
fiscal period (August 1-July 31} for the
Texas Valley Citrus Committee (TVCC),
established under Marketing Order No.
906. This proposed action is needed by
the TVCC to pay anticipated marketing
order expenses. The proposed action
would enable the TVCC to continue to
perform its duties and the order to
operate.

DATES: Comments must be received by
August 1, 1991,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6458. Three
copies of all written material shall be
submitted, and they will be made
available for public inspection in the
office of the Docket Clerk during regular
business hours. All comments should
reference the docket number and tke
date and page number of this issue of
the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Gary D. Rasmussen, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-64586, telephone 202-475-3918.
SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Marketing Order No.
908, both as amended (7 CFR part 808),

regulating the handling of oranges and
grapefruit grown in the Lower Rio
Grande Valley in Texas. This agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

This rule has been reviewed by the
Department of Agriculture (Department)
in accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a “non-
major” rule. '

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricuitural
Marketing Service (AMS]) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 135 handlers subject
to regulation under the marketing order
for orangaes and grapefruit grown in
Texas, and about 2,500 orange and
grapefruit producers in Texas. Small
agricultural producers have been
defined by the Small Business

" Administration (13 CFR 121.601) as

those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of these handlers and
producers may be classified as small
entities.

The marketing order for Texas
oranges and grapefruit, administered by
the Depariment, requires that an annual
budget of expenses be prepared by the
TVCC and submitted to the Department
for approval. The members of the TVCC
are handlers and producers of Texas
oranges and grapefruit. They are
familiar with the TVCC’s needs and
with the costs for goods, services, and
personnel in their local area and are
thus in a position to formulate an
appropriate budget. The budget is
formulated and discussed in public
meetings. Thus, all directly affected

persons have an opportunity to
participate and provide input.

The recommended budget is usually
acted upon by the TVCC shortly before
a geason starts, or during the season
when changes are needed, and expenses
are incurred on a continuous basis.
Therefore, budget approvals must be
expedited so that the TVCC will have
funds to pay its expenses.

The Texas Valley Citrus Committee
(TVCC) met on June 18,1991, and
unanimously recommended a 1991-92
budget with expenditures of $102,250. Of
this total, $46,000 is for administration of
the marketing order and $56,250 is for
administration of TexaSweet Citrus
Advertising, Inc. (TCAI). TCAI has
carried out the TVCC's advertising and
promotion program for the past several
seasons and plans limited public
relations activities for 1991-92, Budgeted
expenditures for 1990-21 were $107,810.

The TVCC's proposed 1991-92
expenditures are similar in size and
scope to those of last fiscal year and are
at a level needed to keep the marketing
order functioning until Texas citrus
production further recovers and
increased supplies of fruit become
available for the commercial market.
The 1991-92 season Texas citrus crop is
expected to be relatively small, due to
long term damage to the citrus groves
caused by a severe freeze in December
of 1989. Due to the small expected crop,
the TVCC recommended that no
assessment rate be established for the
1991-92 fiscal year, the same
recommendation it made last year for
the 1990-91 season.

The TVCC plans to use funds from its
reserve and an estimated $25,000 in
interest income to finance its 1991-92
expenditures. The TVCC estimates that
its reserve fund will amount to about
$458,600 on July 31, 1991, which is more
than adequate to cover the anticipated
deficit.

Based on the foregoing, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

A comment period of 10 days is
deemed appropriate for this action.
Since TVCC expenses are incurred on a
continuous basis during the entire figcal
period, approval of the proposed
expenditure authorization must be
expedited.
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List of Subjects in 7 CFR Part 908

Grapefruit, Marketing agreements and
orders, Oranges, Reporting and
recordkeeping requirements.

- For the reasons set forth in the

preamble, it is proposed that 7 CFR part
806 be amended as follows:

PART 906—~0ORANGES AND
GRAPEFRUIT GROWN IN LOWER RIO
GRANDE VALLEY IN TEXAS

1. The authority citation for 7 CFR
part 906 continues to read as follows:

Authority: Secs. 1-19, 48 Stat, 31, as
amended; 7 U.S.C. 601-874.

2. A new § 906.231 is added to read as
follows:

§906.231 Expenses.

Expenses of $102,250 by the Texas
Valley Citrus Committee are authorized
for the fiscal period ending on July 31,
1992.

Dated: july 18, 1991.

William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division.

[FR Doc. 91-17362 Filed 7-19-91; 8:45 am)
BILLING CODE 3410-02-M

7 CFR Part 927
[Docket No. FV-91-413 PR]

Proposed Expenses and Assessment
Rate for Marketing Order Covering
Winter Pears Grown in Oregon,
Washington, and California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Préposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
927 for the 1991-92 fiscal period (July 1-
June 30). The proposal is needed for the
Winter Pear Control Committee
{committee) to incur operating expenses
during the 1991-92 fiscal year and to
collect funds during that year to pay
those expenses. This would facilitate
program operations. Funds to administer
this program are derived from
assessments on handlers.

DATES: Comments must be received by
August 1, 1991,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room

2525-S, Washington, DC 20090-8456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Patrick Packnett, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96466, room 2525-S, Washington,
DC 200906456, telephone 202-475-3862.
SUPPLEMENTARY INFORMATION: This rule
is proposed under Markeling Agreement
and Marketing Order No. 927 (7 CFR
part 927) regulating the handling of
winter pears grown in Oregon,
Washington, and California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This proposed rule has been reviewed
by the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

Approximately 90 handlers of winter
pears are subject to regulation under
this marketing order each season. There
are approximately 1,800 winter pear
producers in Washington, Oregon, and
California. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR

121.601) as those having annual receipts

of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of the
handlers and producers of winter pears
may be classified as small entities.

The winter pear marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year shall apply to all

assessable pears handled from the
beginning of such year. An annual
budget of expenses is prepared by the
committee and submitted to the
Department for approval. The members
of the committee are handlers and
producers of winter pears. They are
familiar with the committee's needs and
with the costs for goods, services, and
personnel in their local area and are
thus in a position to formulate
appropriate budgets. The budgets are
formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected
shipments of pears (in standard boxes
or equivalents). Because that rate is
applied to actual shipments, it must be
established at a rate which will produce
sufficient income to pay the committee’s
expected expenses. Recommended
budgets and rates of assessment are
usually acted upon by the committee
shortly before a season starts, and

.expenses are incurred on a continuous

basis. Therefore, budget and assessment
rate approvals must be expedited so
that the committee will have funds to
pay its expenses.

The committee met on May 31, 1991,
and unanimously recommended 1991-92
fiscal year expenditures of $5,130,616
and an assessment rate of $0.38 per
standard box, or equivalent, of
assessable pears shipped under M.O.
927. In comparison, 1990-91 fiscal year
budgeted expenditures were $4,943,738
and the assessment rate was $0.315.

Major expenditure items this year in
comparison to 1990-91 budgeted
expenditures (in parentheses) are
$4,305,000 ($3,859,775) for paid
advertising, $128,178 ($317,767) for
contingencies to cover unanticipated
expenses, and $246,000 ($350,861) for
research designed to improve winter
pear yields and quality. The committee
has budgeted $145,000 for industry
development, of which $100,000 would
be held in reserve for use in the event of
any consumer related industry crisis.
The balance of $45,000 would cover
consultant services provided by the
Northwest Horticultural Council. The
remaining expenses are primarily for
program administration and are
budgeted at about last year's amounts.

Assessment income for the 1991-92
fiscal year is expected to total $4,674,000
based on shipments of 12,300,000 packed
boxes of pears. Other available funds,
including $32,408 in prior year
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assessments, $30,000 in miscellaneous
income, and a reserve of $394,208
carried into this fiscal year, would also
be utilized to cover the proposed 1991~
92 fiscal year expenditures. The
committee’s reserves are within
authorized limits.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of 10
days is appropriate because the budget
and assessment rate approval for the
pear program needs to be expedited and
the committee needs to have sufficient
funds to pay its expenses, which are
incurred on a continuous basis.

List of Subjects in 7 CFR Part 927

Marketing agreements, Reporting and
recordkeeping requirements, Winter
pears.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
927 be amended as follows:

PART 927—WINTER PEARS GROWN
IN OREGON, WASHINGTON, AND
CALIFORNIA

1. The authority citation for 7 CFR
part 927 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. New § 927.231 is added to read as
follows:

§927.231 Expenses and assessment rate.

Expenses of $5,130,616 by the Winter
Pear Control Committee are authorized,
and an assessment rate of $0.38 per
standard box, or equivalent, of pears is
established for the fiscal year ending
June 30, 1992. Unexpended funds from
the 1991-92 fiscal year may be carried
OVET as a reserve.

Dated: July 16, 1991.
William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division.

[FR Doc. 91-17383 Filed 7-19-91; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Parts 1001, 1002, 1004, 1005,
1007, 1011, 1030, 1033, 1036, 1040,
1044, 1046, 1049, 1065, 1068, 1079,
1093, 1094, 1096, 1097, 1098, 1099,
1106, 1108, 1120, 1124, 1126, 1131,
1132, 1135, 1138

[Docket No. AO-14-A65, etc; DA-91-013]

Mitk in the New England and Other
Marketing Areas; Notice of Hearing on
Proposed Amendments to Tentative
Marketing Agreement and Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of public hearing on
proposed rulemaking.

7 CFR Part Marketing Area AO Nos.
1007 eceiencnned New England.............. AO-14-A65
1002.......oonneeeen New York-New AO-71-A80

Jersey.
1004.......oveenen) Middle Atlantic........... AO-160-A68
1005 Carolina, AO-388-A5
1007 Georgia AO-366-A34
1011 Tennessee Vallay...... AO-251-A36
...| Chicago Regional...... AO-361-A29
.| Ohio Valley........ccceeee. AO-166-A62
Eastern Ohio- AO-179-A57
Western
Pennsylivania.
1040...cevernnncn Southemn Michigan ...| AO-225-A43
1044................. Michigan Upper AO-299-A27
Peninsula.
1046.....cccvnnecs Louisville-Lexington- | AO-123-A63
Evansville.
1049 Indiana AO-319-A40
1065.....cvveneced Nebraska-Western | AO-86-A48
lowa.
1068......o0erveeene Upper Midwest........... AO-178-A46
1079 lowa AO-295-A42
1093..crcinnend Alabama-West AO-386-A12
Florida.
1094.......cnnned New Orleans- AQ-103-A54
Mississippl.
1098.....ccceerner Greater Louisiana...... AO-257-A41
1 7 SO Memphis, AO-219-A47
Tennessee.
1098.....crvccunnend] Nashville, AO-184-A56
. Tennessoe.
Paducah, Kentucky ...| AO-183-A46
...| Southwest Plains....... AO-210-A53
..| Central Arkansas....... AQ-243-A44
Lubbock-Plainview, | AO-328-A31
Texas.
1124 Pacific Northwest....... AO-368-A20
1126 Texas AO-231-A61
131 Central Arizona.......... AO-271-A30
1132..iinanees Texas Panhandle....... AO-262-A41
1135 South n AO-380-A10
Idaho-Eastern
Oregon.
1138 Rio Grande Valley..... AO-335-A37

SUMMARY: This hearing is being held to
consider a proposal to amend 31 Federal
milk marketing orders. The proposal
would establish a separate classification
and product formula price for milk used
to produce butter and nonfat dry milk.
The hearing was requested by 12
cooperative associations that represent
a substantial number of dairy farmers
who supply these markets. The
cooperative associations maintain that

the current and projected market value
of milk used to produce butter and
nonfat dry milk is less than the basic
formula price, the Minnesota-Wisconsin
price for manufacturing grade milk,
which is the current price of such milk.
They contend that this difference in the
values of milk will increase
substantially and create a financial
hardship on dairy farmers whose milk is
used to produce butter and nonfat dry
milk. The cooperative associations have
requested that this issue be handled on
an emergency basis.

DATES: The hearing will convene at 9
a.m. local time on July 30, 1991.

ADDRESSES: The hearing will be held at
the Ramada Hotel—Old Town, 901 N.
Fairfax Street, Alexandria, Virginia
22314, (703) 683-6000.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Crder 12291,

Notice is hereby given of a public
hearing to be held at the Ramada
Hotel—OIld Town, 901 N. Fairfax Street,
Alexandria, Virginia 22314, beginning at
9 a.m., on July 30, 1991, with respect to
proposed amendments to the tentative
marketing agreements and to the orders
regulating the handling of milk in the
aforesaid marketing areas.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

The purpose of the hearing is to

. receive evidence with respect to the

economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreements
and to the orders.

Evidence also will be taken to
determine whether emergency
marketing conditions exist that would
warrant omission of a recommended
decision under the rules of practice and
procedure (7 CFR 900.12(d)) with respect
to proposal No. 1.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (Pub. L. 98-354). This Act
seeks to ensure that, within the statutory
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authority of a program, the regulatory
and information requirements are
tailored to the size and nature of small
businesses. For the purposes of the Act,
a dairy farm is a “small business” if it
has an annual gross revenue of less than
$500,000, and a dairy products
manufacturer is a “small business” if it
has fewer than 500 employees. Most
parties subject to a milk order are
considered as a small business.
Accordingly, interested parties are
invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on small
businesses. Also, parties may suggest
modifications of these proposals for the
purpose of tailoring their applicability to
small businesses.

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with 8
copies of such exhibits for the Official
Record. Also, it would be helpful if
additional copies are available for the
use of other participants at the hearing.

The authority citation for 7 CFR parts
1001, 1002, 1004, 1005, 1007, 1011, 1030,
1033, 1038, 1040, 1044, 1046, 1049, 1085,
1068, 1079, 1083, 1094, 1098, 1087, 1088,
1099, 11086, 1108, 1120, 1124, 1128, 1131,
1132, 1135, 1138 continues to read as
follows: .

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.

Proposed by Atlantic Dairy
Cooperative, Agri-Mark, Associated
Milk Producers, Inc., Darigold Farms,
Dairymen’s Creamery Association, Inc.,
Dairymen, Inc. Independent Cooperative
Milk Producers Association, Maryland
and Virginia Milk Producers, Michigan
Milk Producers Association, Milk
Marketing, Inc., United Dairymen of
Arizona, and Wisconsin Dairies:

Proposal No. 1

Revige Class III Price, § .50{c) in most
of the aforesaid order, to read as
follows:

The Class III price shall be the basic
formula price for the month, except for
producer milk used to produce butter
and nonfat dry milk and condensed milk
product in bulk fluid form used to
produce butter and nonfat dry milk,
which will be a separate Class Ill-a
price computed pursuant to paragraphs
(c) (1) through (3) of this section.

{c)(1) Multiply the butter price
pursuant to § .74 by 4.2;

(c}(2) Multiply by 8.2 the nonfat dry
milk price for the month, where the
nonfat dry milk price means the simple
average of the prices per pound of

nonfat dry milk for the Central States
production area as published by the
Dairy Division, Agricultural Marketing
Service.

(c)(3) From the sum of paragraphs
(c)(1) and (c)(2), subtract the appropriate
Commodity Credit Corporation
manufacturing allowance for converting
100 pounds of whole milk into butter
and nonfat dry milk powder, $1.22, and .
round 1o the nearest cent.

Proposed by the Dairy Division,
Agricultural Marketing Service:

Proposal No. 2

Make such changes as may be
necessary to make the entire marketing
agreements and the orders conform with
any amendments thereto that may result
from this hearing.

Copies by this notice of hearing and
the orders may be procured from the
Market Administrator of each of the
aforesaid marketing areas, or from the
Hearing Clerk, room 1083, South
Building, United States Department of
Agriculture, Washington, DC 20250, or
may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be
available for distribution through the
Hearing €lerk’s Office. If you wish to
purchase a copy, arrangements may be
made with the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding, the prohibition
applies to employees in the following
organizational units: :

Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Division, Agricultural Marketing

Service (Washington office only)
Office of the Market Administrator of

the aforesaid Marketing Areas

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Signed at Washington, DC on: July 18, 1891,
Daniel D. Haley,
Administrator.

(FR Doc. 91-17361 Filed 7-19-81; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-NM-128-AD]

Airworthiness Directives; Airbus
Industrie Model A300, A310, and
A300-600 Serles Alrplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
{(NPRM). :

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Airbus Industrie
Model A300, A310, and A300-800 series
airplanes, which would require a one-
time visual inspection of BF Goodrich
slides and slide raft lanyard assemblies,
and replacement of release pin lanyards,
if necessary. This proposal is prompted
by recent reports of breakage of a
release pin lanyard, an unauthorized
modification of a release pin assembly,
and incorrect installation of release
pins. These conditions, if not corrected,
could result in non-deployment of the
emergency evacuation slides and/or
slide rafts during an emergency
evacuation.

DATES: Comments must be received no
later than September 8, 1991,

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 91-NM-
129-AD, 1601 Lind Avenue SW., Renton,
Washington 88055-4056. The applicable
service information may be obtained
from Airbus Industrie, Airbus Support
Division, Avenue Didier Daurat, 31700
Blagnac, France. This information may
be examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Greg Holt, Standardization Branch,
ANM-113; telephone (206) 227-2140.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4058.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications -
should identify the Rule Docket number
and be submitted in duplicate to the
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address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenter wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: "Comments to
Docket Number 91-NM-129-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

The Direction Générale de I'Aviation
Civile (DGAC]) which is the
airworthiness authority of France, in
accordance with existing provisions of a
bilateral airworthiness agreement, has
notified the FAA of an unsafe condition
which may exist on all Airbus Industrie
Model A300, A310, and A300-600 series
airplanes equipped with BF Goodrich
emergency evacuation slides and/or
slide rafts. There have been recent
reports of breakage of a release pin
lanyard due to corrosion of the split roll
pin that was used as a guide pin on
early configuration release pins, an
unauthorized modification of a release
pin assembly, and incorrect installation
of release pins. These conditions, if not
corrected, could result in non-
deployment of the emergency
evacuation slides and/or slide rafts
during an emergency evacuation.

Airbus Industrie has issued Service
Bulleting A300-25-434 (for Model A300
series airplanes), A300-25-6028 (for
Model A300-800 series airplanes), and
A310-25-2054 (for Model A310 series
airplanes), all dated October 22, 1990,
which describe procedures to perform a
one-time visual inspection of BF
Goodrich slide and slide raft lanyard
assemblies for stop pins in the early
configuration, unauthorized _
modifications, incorrect installation and
operation, and damage to lanyard
cables; and replacement of release pin
lanyards, if necessary. The French
DGAC has classified these service

bulletins as mandatory, and has issued
Airworthiness Directive 90-215-119(B)
addressing this subject. The FAA has
reviewed and approved BF Goodrich
Service Bulletin 25-230, dated July 20,
1990, which is referenced in the
aforementioned Airbus service bulletins.

This airplane model is manufactured
in France and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, an AD is proposed which
would require a one-time visual
inspection of BF Goodrich slides and
slide raft lanyard assemblies for stop
pins in the early configuration,
unauthorized modifications, incorrect
installation and operation, and damage
to lanyard cables; and replacement of
release pin lanyards, if necessary, in
accordance with the Airbus service
bulleting previously described.

It is estimated that 113 airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 1
manhour per airplane to accomplish the
required actions, and that the average
labor cost would be $55 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $6,215.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a.Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291, (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained
from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g) (Revised Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Airbus Industrie: Docket No. 91-NM-129-AD.

Applicability: Model A300, A310, and
A300-800 series airplanes equipped with BF
Goodrich emergency evacuation slides and/
or slide rafts, certificated in any category.

Compliance: Required as indicated, unless
previously accomplished.

To prevent non-deployment of the
emergency evacuation slides and/or slide
rafts during an emergency evacuation,
accomplish the following:

(a) Within 120 days after the effective date
of this AD, accomplish the following in
accordance with Airbus Service Bulletins
A300-25-434 (for Model A300 series
airplanes), A300-25-8028 (for Model A300-
600 series airplanes), and A310-25-2054 (for
Model A310 series airplanes), all dated
October 22, 1990, as applicable:

Note: These service bulletins reference BF
Goodrich Service Bulletin 25-230, dated July
20, 1990, for additional instructions.

(1) Perform a visual inspection of release
pin lanyard assemblies for release pins in the
early configuration, unauthorized
modifications, and incorrect installation and
operation. Prior to further flight, replace
release pin lanyards in the early
configuration, unauthorized modifications, or
incorrectly installed or damaged release pin
lanyards, if found.

(2) Perform a visual inspection of lanyard
cables for evidence of fraying. If frayed
lanyards are found, replace the lanyards
prior to further flight.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Standardization
Branch, ANM-113.

{c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive who
have not already received the appropriate
service documents from the manufacturer
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may obtain copies upon request to Airbus
Industrie, Airbus Support Division, Avenue
Didier Daurat, 31700 Blagnac, France. These
documents may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

Issued in Renton, Washington, on July 8,
1991.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

{FR Doc. 91-17331 Filed 7-19-91; 8:45 am]
BILLING CODE 4910-13-M

om— —————

————

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Kentucky Permanent Regulatory
Program; Regulatory Reform, Fish and
Wildlife Resources, Revegetation, and
Regulations Changes From 1990
General Assembly Legislation

AGENCY: Office of Surface Mining
Reclamation and Enforcement {OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing the
receipt of a proposed program
amendment to the Kentucky permanent
regulatory program fhereinafter referred
to as the Kentucky program) under the
Surface Mining Control and Reclamation
Act of 1977 [SMCRA), The amendment
consists of proposed modifications to
Kentucky Administrative Regulations
(KAR) at 405 KAR 7:015 documents
incorporated by reference; 405 KAR
7:020 definitions; 405 KAR 7:030
applicability; 405 KAR 7:035 exemption
for coal extraction incidental to the
extraction of other minerals; 405 KAR
7:080 small operator assistance; 405
KAR 8:010 general provisions for
‘permits; 405 KAR 8:020 coal exploration;
405 KAR 8:030 surface coal mining
permits; 405 KAR 8:040 underground
coal mining permits; 405 KAR 10:200
Kentucky bond pool; 405 KAR 16:180
and 405 KAR 18:180 protection of fish,
wildlife, and related environmental
‘values; 405 KAR 16:180 and 405 KAR
18:190 backfilling and grading; 405 KAR
16:200 and 405 KAR 18:200 revegetation;
405 KAR 16:210 and 18:220 postmining
land use capability; 405 KAR 20:010 coal
exploration; Technical Reclamation
Memorandums (TRM) No. 19 field
sampling techniques for determining
ground cover, productivity, and stocking
success of reclaimed surface mined .
lands; and TRM No. 20 methodologies

for the evaluation, protection and
enhancement of fish and wildlife
resources for coal mining and
reclamation operations. The proposed
amendment is in response to four of
OSM's 732 letters, changes in the
Surface Mining Control and Reclamation
Act (SMCRA}, the 1990 Kentucky
General Assembly legislative changes,
and several grammatical corrections.

This notice sets forth the times and
locations that the Kentucky program and
the proposed amendment are available
for public inspection, the comment
period during which interested persons
may submit written comments on the
proposed amendment, and the
procedures that will be followed
regarding a public hearing, if one is
requested.

DATES: Written comments must be
received on or before 4 p.m. on August
21, 1991. If requested, a public hearing
on the proposed amendment will be held
at 10 a.m. on August 18, 1991. Requests
to present oral testimony at the hearing
must be received on or before 4 p.m. on
August 6, 1991, :

ADDRESSES: Written comments and
requests for a hearing should be mailed
or hand delivered to: William J. Kovacic,
Director, Lexington Field Office, Office
of Surface Mining Reclamation and
Enforcement, 340 Legion Drive, suite 28,
Lexington, Kentucky 40504, Copies of
the Kentucky program, the proposed
amendment, and all written comments
received in response 1o this notice will
be available for review at the addresses
listed below, Monday through Friday, 9
a.m. to 4 p.m., excluding holidays. Each
requestor may receive, free of charge,
one copy of the proposed amendment by
contacting OSM’s Lexington Field
Office.

Office of Surface Mining Reclamation
and Enforcement, Lexington Field
Office, 340 Legion Drive, Suite 28,
Lexington, Kentucky 40504, telephone:
(608) 233-7327.

Office of Surface Mining Reclamation
and Enforcement, Eastern Support
Center, Ten Parkway Center,
Pittsburgh, Pennsylvania 15220,
telephone: (412) 937-2828.

Department for Surface Mining
Reclamation and Enforcement, No. 2
Hudson Hollow Complex, Frankfort,
Kentucky 40601, telephone: {502) 564
6940,

If a public hearing is held, its location
will be: The Harley Hotel, 2143 North
Broadway, Lexington, Kentucky 40505.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, Lexington
Field Office, telephone: (606) 233-7327.

SUPPLEMENTARY INFORMATION:

I. Background

On May 18, 1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Information
pertinent to the general background,
revisions, modifications, and
amendments to the proposed permanent
program submission, as well as the
Secretary’s findings, the disposition of
comments and a detailed explanation of
the conditions of approval can be found
in the May 18, 1982, Federal Register (47
FR 21404-21435). Subsequent actions
concerning the conditions of approval
and program amendments are identified
at 30 CFR 917.11, 917.15, 917.18, and
917.17.
I1. Discussion of Amendment

By letter dated November 19, 1990,
(Administrative Record No. KY-10186)
the Director, OSM notified Kentucky
that the State regulations must be
amended to be consistent with revised
Federal regulations. In response to the
Director's November 19, 1990 letter,
Kentucky submitted, on June 28, 1991,
(Administrative Record No. KY-1059) a
proposed program amendment
modifying 19 regulations and .
incorporating two Technical
Reclamation Memorandum No. 19 and
20. In part the proposed amendment is in
response to four outstanding OSM 30
CFR part 732 letters dated February 22,
1985 {Administrative Record No. KY-
622), August 22, 1988 [Administrative
Record No. KY-822), February 7, 1980
(Administrative Record No. KY-969) and
February 8, 1990 {Administrative Record
No. XY-967} and Director Harry M.
Snyder’s letter of November 19, 1990 to
Secretary Carl H. Bradley. These
proposed regulation changes correspond
to changes in the federal regulations
pertaining to fish and wildlife resources,
revegetation, postmining land use, coal

" exploration, individual civil penaities,

and the 16% exemption for coal
extraction incidental to the extraction of ~
other minerals.

The proposed amendment also
contains three changes as identified at
30 CFR 917.18{d) and discussed in the
Federal Register dated December 31,

-1990 (55 FR 53490-53510). The proposed

amendment contains a new definition
for a small operator that corresponds to
the Public Law 95-87 change in
definition. The proposed amendment
also includes changes resulting from the
Kentucky 1990 General Assembly
legislation. These proposed changes are
to the definition of surface coal mining
and reclamation operations from 250
tons to 25 tons mined, the Kentucky
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bond poal, and incidental bourdary
revisions.

Finally, a new category of revision
was created called an “operator change
revision”. The proposed regulation
establishes permitting procedure at 405
KAR 8:010 section 20 to revige permits
when an operator change occurs on a
specific mine site. Additionally, the
proposed amendment contains several
grammatical corrections throughout for
clarity and proper citation.

The proposed amendment would
amend the following Kentucky
Administrative Regulations (KAR).

KAR Title 405 Chapter 7—General
Provisices for KAR Title 405 Chapters 8
through 24

405 KAR 7:015 Documents incorporated
by reference

405 KAR 7:020 Definitions of terms used
in 405 KAR chapters 7 through 24

405 KAR 7:030 Applicability

405 KAR 7:035 Exemption for coal
extraction incidental to the extraction
of other minerals

405 KAR 7:080 Small operator assistance

KAR Title 405 Chapter 8 Permits

405 KAR 8:010 General provisions for
permits

405 KAR 8:020 Coal exploration

405 KAR 8:030 Surface coal mining
permits

405 KAR 8:040 Underground coal mining
permits

KAR Title 405 Chapter 10 Bond and
Insurance Requirements

405 KAR 10:200 Kentucky bond pool

KAR Title 405 Chapter 16 Performance
Standards for Surface Mining Activities

405 KAR 16:180 Protection of fish,
wildlife, and related environmental
values

405 KAR 16:190 Backfilling and grading

405 KAR 16:200 Revegetation

405 KAR 16:210 Postmining land use
capability

KAR Title 405 Chapter 18 Performance

Standards for Underground Mining

Activities

405 KAR 18:180 Protection of fish,
wildlife, and related environmental
values

405 KAR 18:190 Backfilling and grading

405 KAR 18:200 Revegetation

405 KAR 18:220 Postmining land use
capability

KAR Titla 405 Chapter 20 Special

Performance Standards

405 KAR 20:010 Coal exploration

The proposed amendment also
incorporates Technical Reclamation
Memorandums (TRM] No. 19 field

sampling techniques for determining
ground cover, productivity, and stocking
success of reclaimed surface mined
lands; and TRM No. 20 methodologies
for the evaluation, protection and
enhancement of fish and wildlife
resources for coal mining and
reclamation operations

IIi. Public Comment Procedures

In accordance with the provisiens of
30 CFR 732.17{h), OSM is now seeking
comment on whether the amendment
proposed by Kentucky satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the Kentucky program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commentor’s recommendations.
Comments received after the time
indicated under “DATES" or at locations
other than the Lexington Field Office
will necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT" by 4 p.m. on August 6, 1991. If
no one requests an opportunity to
comment at a public hearing, the hearing
will not be held. Filing of a written
statement at the time of the hearing is
requested ag it will greatly assist the
transcriber. Submission of written
statements in advance of the hearing
will allow OSM officials to prepare
adequate responses and appropriate
questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

‘I only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendments may
request a meeting at the OSM, Lexington
Field Office listed under *ADDRESSES"”
by contacting the person listed under
“FOR FURTHER INFORMATION CONTACT.”

All such meetings will be open to the
public and, if possible, notices of
meetings will be posted in advance at
the locations listed under "ADDRESSES."”
a written summary of each meeting will
be made a part of the Administrative
Record.

List of Subjects in 30 CFR Part 917
Intergovernmental relations, Surface
mining, Underground mining.
Dated: July 15, 1991,
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 91-17291 Filed 7-19-91; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 948

West Virginla Permanent Regulatory
Program, Civil Penalty Requirements

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

* ACTION: Proposed rule.

SUMMARY: OSM is announcing the
receipt of a proposed amendment to the
West Virginia permanent regulatory
program (hereinafter referred to as the
West Virginia program} under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The amendment
contains revisions to the State’s Surface
Mining Reclamation Regulations (title
38, series 2) which were partially
approved by the Secretary of the
Interior in the Federal Register on May
23, 1990 (55 FR 21304-21340).
Specifically, this amendment contains
revisions to the State's civil penalty
assessment procedures as set forth in
section 20, subsections 20.5 through 20.7
of the State’s regulations.

This notice sets forth the times and
locations that the West Virginia
program and the proposed amendment
to that program are available for public
inspection, the comment period during
which interested persons may submit
written comments on the proposed
amendment, and the procedures that
will be followed regarding the public
hearing, if one is requested.

DATES: Written comments must be
received on or before 4 p.m. on August
21, 1991. If requested, a public hearing
on the proposed amendments will be
held at 1 p.m. on August 12, 1991.
Requests to present oral testimony at
the hearing must be received on or
before 4 p.m. on August 8, 1991.

ADDRESSES: Written comments should
be mailed or hand delivered to the
Office of Surface Mining Reclamation



33400

Federal Register / Vol. 56, No. 140 / Monday, July 22, 1991 / Proposed Rules

and Enforcement, Charleston Field

Office, attention: West Virginia

Administrative Record, 603 Morris

Street, Charleston, West Virginia 25301
Copies of the proposed amendment

{Administrative Record No. WV 868),

the West Virginia program, and the

administrative record on the West

Virginia program are available for

public review and copying at the OSM

office and the office of the State
regulatory authority listed below,

Monday through Friday, 8 a.m. to 4 p.m.,

excluding holidays.

Office of Surface Mining Reclamation
and Enforcement, Charleston Field
Office, 603 Morris Street, Charleston,
West Virginia 25301, telephone: (304)
347-7158

West Virginia Division of Energy, 1615
Washington Street, East, Charleston,
West Virginia 25311, telephone (304)
348-3500.

In addition, copies of the proposed
amendment are available for inspection
during regular business hours at the
following locations:

Office of Surface Mining Reclamation
and Enforcement, Morgantown Area
Office, 75 High Street, room 229,
Morgantown, West Virginia 26505,
telephone: {304) 291-4004.

Office of Surface Mining Reclamation
and Enforcement, Beckley Area
Office, 101 Harper Park Drive,
Beckley, West Virginia 25801,
telephone (304) 255-5265.

Each requester may receive one free
copy of the proposed amendment by
contacting the OSM Charleston Field
Office.

FOR FURTHER INFORMATION CONTACT:
Mr. James C. Blankenship, Jr., Director,
Charleston Field Office; Office of
Surface Mining Reclamation and
Enforcement; 603 Morris Street;
Charleston, West Virginia 25301;
telephone (304) 347-7158.

SUPPLEMENTARY INFORMATION:

1. Background on the West Virginia
Program

On January 21, 1981, the Secretary of
the Interior conditionally approved the
West Virginia program. Information
concerning the general background of
the permanent program submission, as
well as the Secretary’s findings, the
disposition of comments and an
explanation of the initial conditions of
the approval of the West Virginia
program can be found in the January 21,
1981, Federal Register (46 FR 5915-5956).
Subsequent actions concerning the West
Virginia program and previous

amendments are codified at 30 CFR
945.10. 948.12, 948.13, 948.15, and 948.16.

I1. Discussion of Proposed Amendent

By letter dated July 12, 1991
{Administrative Record No. WV 866),
the West Virginia Division of Energy
(WVDOE) submitted an amendment to
its approved permanent regulatory
program pursuant to 30 CFR 732.17. This
amendment contains revisions to the
State’s civil penalty assessment
procedures as set forth in subsections
20.5 through 20.7 of the West Virginia
Surface Mining Reclamation
Regulations. The State’s regulations
were partially approved by the
Secretary of the Interior on May 23, 1990
(55 FR 21304-21340).

In its letter of July 12, 1991, the
WVDOE advised OSM that the
proposed amendment contains civil
penalty provisions that are identical to
those that were submitted on May 1,
1991 (Administrative Record No. WV
865). Because of unexpected delays in
processing the May 1, 1991, amendment
and to expedite their approval, the
WVDOE requested that the provisions
of subsections 20.5 through 20.7 be
withdrawn from the earlier amendment
and processed separately.

The proposed amendment contains
revisions to the State’s regulations at
paragraph ({b) of subsection 20.5
requiring that each imminent harm
cessation order be initially assessed in
accordance with the assessment rates
set forth in subsection 20.7. West
Virginia's approved program provides
that no mandatory civil penalty be
assessed for imminent harm cessation
orders that are abated or expire within
twenty-four hours.

As proposed, paragraph (a) of
subsection 20.6 provides that, in
addition to requiring an inspection of the
violation prior to assessment, the
findings of that inspection must be
submitted to the assessment officer in
writing. Paragraph (a) also provides the
assessment officer the authority to
continue conferences, conduct
investigations, and interview witnesses
as necessary.

Paragraph (c) of subsection 20.8
contains proposed requirements
governing the servicing of civil penalty
assessments by mail. In addition, the
revised paragraph provides the
circumstances under which failure by
the Commissioner to serve a proposed
assessment would be grounds for
dismissal.

Proposed paragraph (d) of subsection
20.6 allows any person, other than the
operator and WVDOE representatives,

to submit in writing at the time of the
conference a request to present
evidence concerning the violations. The
proposed paragraph also provides that,

should scheduling problems arise, the
assessment officer can continue the
conference to a later time or date.

. The informal conference procedures
that are proposed in paragraph (e) of
subsection 20.6 have been revised to
incorporate the proposed changes
mentioned above in paragraphs (c) and
{d). In addition, so as to be consistent,
all references to conference officer have
been changed to assessment officer.

Proposed paragraph (k) of subsection
20.6 provides that inability to comply
may no longer be considered in
establishing a time period for
suspending a permit. However, it may
still be considered in mitigating the
amount of a civil penalty.

The proposed amendment contains
significant changes in the State’s civil
penalty rates and the criteria that is
taken into consideration when assessing
civil penalties. Proposed revisions to
subsection 20.7 include: Increasing the
penalty rate for history of violations;
clarifying that a violation which initially
has a seriousness rating of seven or
higher is an imminent harm violation
and thereby requires a cessation order
to be issued; adjusting the civil penalty
rates for seriousness and negligence;
clarifying what constitutes operator
negligence; modifying the penalty rate
for good faith by not including history of .
violations in the amount and assessing it
on a percentage basis; and clarifying the
circumstances under which good faith is
to be awarded.

III. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comments on the proposed amendment
submitted by the State of West Virginia
to its permanent regulatory program.
Specifically, OSM is seeking comments
on the revisions to the State’s Surface
Mining Reclamation Regulations, title
38, series 2, that were submitted on July
12, 1991 (Administrative Record No. WV
866). Comments should address whether
the proposed amendment satisfies the
applicable criteria of 30 CFR 732.15. If
deemed adequate, the amendment will
become part of the West Virginia
permanent regulatory program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking and include
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explanations in support of the
commenter’'s recommendations.
Comments received after the time
indicated under “DATES” or at locations
other than the OSM Charleston Field
Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT” by the close of business on
August 6, 1991. If no one has requested
an opportunity to participate in the
hearing by that date, the hearing will not
be held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate remarks
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do'so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests to
comment at a hearing, a public meeting,
rather than a public hearing, may be
held and the results of the meeting
included in the Administrative Record.

Persons wishing to meet with OSM
representatives to discuss the proposed
amendment may request a meeting at
the OSM Charleston Field Office listed
under “ADDRESSES” by contacting the
person listed under “FOR FURTHER
INFORMATION CONTACT".

All such meetings will be open to the
public and, if possible, notices of
meetings will be posted in advance at
the locations listed under “ADDRESSES”.
A written summary of each public
meeting will be made a part of the
Administrative Record.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: July 15, 1691.
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 91-17292 Filed 7-19-91; 8:45 am)
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 22
[FRL-3974-5]

Rules of Practice Governing the
Administrative Assessment ¢f Civil
Penaltles Under the Clean Alr Act

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is today proposing a rule
to establish procedures for the
administrative assessment of civil
penalties under sections 113(d)(1) and
205(c) of the Clean Air Act (CAA), 42
U.S.C. 7413(d)(1) and 7524(c), as
amended by the Clean Air Act
Amendments of 1990, Public Law 101~
549. The proposed rule provides that
EPA'’s administrative assessment of civil
penalties pursuant to section 113{d)(1)
and section 205(c) will be governed by
EPA’s Consolidated Rules of Practice for
assessing administrative penalties, 40
CFR part 22, and by supplemental rules
relating specifically to the section
113(d)(1) and section 205(c)
administrative procedures.

EPA is taking this action in response
to the enactment of the Clean Air Act
Amendments of 1990, which authorize
the Administrator to assess
administrative penalties for specified
violations of the CAA. The section
113(d)(1) penalty assessments are
applicable to non-title II violations while
section 205(c) penalty assessments
relate to title II violations. Section 205(c)
authorizes the administrative
assessment of civil penalties prescribed
in sections 205(a), 211(d}), and 213(d) of
the Act, 42 U.S.C. 7524(a), 7545(d), and
7547(d). Section 211(d) similarly
authorizes the administrative
assessment of civil penalties, with the
administrative penalties to be assessed
in accordance with section 205{c). The
authority granted to the Administrator
to assess the administrative penalties
was immediately effective upon the
enactment of the Clean Air Act
Amendments of 1990, on November 15,
19890.

Today’s proposal does not concern
and should not be confused with the
field citation program authorized by
section 113{d})(3) of the CAA. EPA will
be proposing rules for the field citation
program in a separate rulemaking at a
future date.

DATES: Comments on the proposed rule
must be submitted on or before August
21, 1991.

ADDRESSES: Interested parties may
submit written comments (in duplicate if
possible) to Public Docket No. A-91-37.
It is requested that a duplicate copy be
submitted to Scott A. Throwe at the
address in the “For Further Information”
section below. The docket is located at
the Air Docket, room M-1500, Waterside
Mall, United States Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. The docket may
be inspected between 8:30 am and 12
noon and between 1:30 pm and 3:30 pm
on weekdays. As provided by 40 CFR
part 2, a reasonable fee may be charged
for photocopying docket materials.

FOR FURTHER INFORMATION CONTACT:
Scott A. Throwe, Office of Air and
Radiation, Stationary Source
Compliance Division (EN-341W), United
States Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460; telephone (703) 308-8699.

SUPPLEMENTARY INFORMATION: On
November 15, 1990, the Clean Air Act
Amendments of 1990 (CAA
Amendments), Public Law 101-549, was
enacted. Section 701 of the CAA
Amendments amended section 113 of
the CAA, 42 U.S.C. 7413, by, among
other things, providing the
Administrator the authority to
administratively assess penalties for a
wide variety of violations of the CAA,
excluding violations of title II of the Act.
The Administrator may assess a penalty
of up to $25,000 per day of violation, and
may seek up to a maximum total penalty ~
of $200,000, for violations where the first
alleged date of violation occurred no
more than 12 months prior to the
initiation of the administrative penalty
action. Both the amount of the maximum
penalty sought and the length of the
period of alleged violation may be
increased by a joint determination of the
Administrator and the Attorney
General.

Section 228 of the CAA Amendments
amended section 205 of the CAA, 42
U.S.C. 7524, by, among other things,
providing the Administrator the
authority to administratively assess
penalties for certain violations of title II
of the CAA. The Administrator may
assess an administrative penalty of up
to $25,000 per day for violations of
sections 203(a)(2) and 211(d) of the
CAA, up to $25,000 per offense for
violations of paragraphs (1)}, (3)(A), (4)
and (5) of section 203(a) and for
violations of section 213(d), and up to
$2,500 per offense for violations of
section 203(a)(3)(B) and for violations of
section 203(a){3)(A)} by any person other
than a manufacturer or dealer. As with
section 113(d), the maximum amount
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that can be sought against each violator
in an administrative assessment is
$200,000. There is no corresponding limit
relating to the first alleged date of the
violation. The amount of maximum
penalty sought may be increased by a
joint determination of the Administrator
and the Attorney General.

The CAA Amendments explicitly
make section 113{d)(1) and section
205(c) penalty assessments subject to an
opportunity for a hearing in accordance
with sections 554 and 556 of the
Administrative Procedure Act (APA), 5
U.S.C. 554, 556. EPA’s Consolidated
Rules of Practice {*Consolidated Rules"
or “CROP”), 40 CFR part 22, govern the
administrative assessment of civil
penalties under other statutes
administered by EPA that are subject to
these requirements of the APA. By
providing a common set of procedural
rules for certain of EPA’s administrative
penalty programs, the Consolidated
Rules reduce paperwork, inconsistency,
and the burden on the person regulated.
See 45 FR 24360 (Apr. 9, 1980). Various
supplementary rules have been
promulgated to implement provisions for
specific statutes. 40 CFR part 22 subpart
H.
EPA proposes that the Consolidated
Rules be used as the procedural
framework for administrative penalty
assessments under section 113{d)(1) and
section 205{c) of the CAA. Use of the
Consolidated Rules allows EPA to
implement the administrative penalty
authority with uniform hearing
procedures that satisfy the procedural
and substantive requirements
established by the CAA. The use of the
Consolidated Rules, together with the
proposed Supplemental rules discussed
below, will satisfy the hearing
procedures and discovery requirements
of sections 113(d)(2)(a) and 205(c)(1). In
particular, the requirement to have
reasonable rules of discovery is met by
the discovery provisions in 40 CFR 22.19.
The statutory notice requirement is
satisfied by 40 CFR 22.13, which requires
EPA to initiate civil penalty proceedings
by the issuance of a complaint against
the person alleged to have violated the
CAA. Furthermore, 40 CFR 22.14(a)(8)
requires that the complaint include a
notice of the respondent's right to
request a hearing on any material fact
alleged in the complaint, or on the
appropriateness of the proposed
penalty. Taken together, the
Consolidated Rules will also meet the
requirements of sections 554 and 556 of
the APA. Accordingly, EPA is today
proposing a rule which provides that the
Consolidated Rules shall govern
adjudicatory proceedings for the

assessment of civil administrative

_ penalties under section 113(d){1) and

section 205(c) of the CAA.

In conjunction with the use of the
general Consolidated Rules (CROP
§§ 22.01 through 22.32), EPA is proposing
Supplemental rules that will apply
specifically to section 113(d)(1) and
section 205(c) penalty assessments. In
particular, EPA is proposing a new
Supplemental rule, CROP § 22.42, which
will contain supplemental rules of
practice for administrative penalty
hearings under CAA section 113{d}{1).
EPA also is proposing to amend CROP
§ 22.34, which will contain the
supplemental practice rules for
administrative penalty hearings under
CAA section 205(c). Thus, CROP § 22.42
will provide supplemental practice rules
for CAA administrative penalty hearings
other than those under title II, whereas
CROP § 22.34 will provide supplemental
rules for title II hearings.

The two proposed Supplemental rules
include a provision for a 30 day written
notice of the proposed order, and
provisions for administrative subpoenas
based on the new administrative
subpoena authority in section 703 of the
CAA Amendments, which amended
CAA section 307(a), 42 U.S.C. 7607(a).
Virtually identical subpoena provisions
appear in several other CROP
Supplemental rules. In addition, several
provisions of Supplemental rule 22.34
have been deleted in order to conform it
more closely to new Supplemental rule
22.42.

The Consolidated Rules currently
provide that penalty assessments under
former section 211(d) of the Clean Air
Act, 42 U.S C. 7545(d), are subject to
those Rules. See 40 CFR 22.01(a)(2) and
22.34. Section 211(d), as revised by the
CAA Amendments, provides that the
penalties prescribed in section 211(d)
are to be assessed in accordance with -
section 205(c). Today's proposal revises
40 CFR 22.01(a)(2) and 22.34 and adds a
new § 22.42 to reflect that these rules of
practice are to govern all adjudicatory
proceedings for the administrative
assessment of civil penalties under
sections 113(d)(1), 205{c). 211(d) and
213(d) of the CAA.

EPA requests comments on all of the
above matters.

EPA has determined that an expedited
comment period of thirty (30) days
should be used for this proposed rule.
EPA has long-standing regulations on
formal adjudicatory hearings for civil
penalty assessments under several other
environmental statutes. These
regulations, the Consolidated Rules of
Practice, were promulgated after notice
and opportunity to comment and have

been successfully used by the Agency
for over a decade. Today's proposal
adopts these well-established rules for
all penalty proceedings under section
113(d)(1) and section 205(c). The statute-
specific Supplemental rules proposed
today do little more than codify
statutory provisions. EPA therefore
believes that the thirty day period
provided for comment on this proposed
rule i3 appropriate.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 through 612, whenever
an agency is required to publish a
general notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment,
a regulatory flexibility analysis which
describes the impact of the rule on small
entities (i.e., small businesses, small

- organizations and small governmental

jurisdictions). The Administrator may
certify, however, that the rule will not
have a significant impact on a
substantial number of small entities. In
such circumstances, a regulatory
flexibility analysis is not required.
The expected impact of the rule on
small entities is negligible. The rule
codifies already existing statutory
provisions and is procedural. Thus, it
does not impose additional regulatory
requirements on small entities.
Accordingly, I hereby certify that
these regulations will not have a
significant impact on a substantial
number of small entities. These
regulations, therefore, do not require a
regulatory flexibility analysis.

Executive Order No. 12291

Under Executive Order 12291, the
Agency must judge whether a regulation
is “major” and thus subject to the
requirement to prepare a Regulatory
Impact Analysis. The proposed rule
published today is not major because
the rule will not result in an effect on the
economy of $100 million or more, will
not result in increased costs or prices,
will not have significant adverse effects
on competition, employment,
investment, productivity, and
innovation, and will not significantly
disrupt domestic or export markets.
Therefore the Agency has not prepared
a Regulatory Impact Analysis under the
Executive Order.

This regulation was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order No. 12291.

Paperwork Reduction Act

These proposed rules do not contain
any information collection requirements
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subject to OMB review under the
Paperwork Reduction Act of 1980 {44
U.S.C. 3501, et seq.).

List of Subjects in 40 CFR Part 22

Administrative practice and
procedures, Clean Air Act,
Environmental protection, Penalties.

Dated: July 8, 1991.
William K. Reilly,
Administrator.

For the reasons set out in the
preamble, 40 CFR part 22 is proposed to
be amended as follows:

PART 22—[AMENDED]

1. The authority citation for part 22 is
revised to read as follows:

Authority: 15 U.S.C. 2615; 42 U.S.C. 7413(d),
7524(c), 7545(d), 7547(d), 7601 and 7607(a); 7 .
U.S.C. 136(]) and (m); 33 U.S.C. 1319, 1415 and
1418; 42 U.S.C. 6912, 6928 and 6991(e); 42
U.S.C. 9609; 42 U.S.C. 11045.

2. Section 22.01 is amended by
reviging paragraph (a)(2) to read as
follows:

§22.01 Scope of these rules.

(a) * % %

(2) The assessment of any
administrative penalty under sections
113(d)(1), 205(c), 211(d) and 213(d) of the
Clean Air Act, as amended (CAA) (42
U.S.C. 7413(d)(1), 7524(c}, 7545(d) and
7547(d)).

3. Section 22.34 is revised to read as
_ follows:

§ 22.34 Supplemental rules of practice
governing the administrative assessment
of civil penalties under title Il of the Clean
Alr Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding
Consolidated Rules of Practice (40 CFR
part 22), all proceedings to assess a civil
penalty conducted under sections 205(c),
. 211(d), and 213(d) of the Clean Air Act,
as amended (42 U.S.C. 7524(c), 7545(d),
and 7547(d)}). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules (§§ 22.01
through 22.32), these Supplemental rules
shall apply.

(b) Issuance of Notice. (1) Prior to the
issuance of an administrative penalty
order assessing a civil penalty, the
person to whom the order is to be issued
shall be given written notice of the
proposed issuance of the order. Such
notice shall be provided by the issuance
of a complaint pursuant to § 22.13 of the
Consolidated Rules of Practice.

(2) Notwithstanding § 22.15(a), any
answer to the complaint must be filed

with the Hearing Clerk within thirty (30)
days after service of the complaint.

{c) Subpoenas. (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of:

(i) The grounds and necessity therefor,
and

(ii) The materiality and relevancy of
the evidence to be adduced. Requests
for the production of documents shall
describe with specificity the documents
sought.

(2) Subpoenas shall be served in
accordance with § 22.05(b)(1) of the
Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid in the
courts of the United States. Fees shall be
paid by the party at whose instance the
witness appears. Where a witness
appears pursuant to a request initiated
by the Presiding Officer, fees shall be
paid by EPA,

4. Add a new section 22.43 to read as
follows:

§ 22.43 Supplemental rules of practice
governing the administrative assessment
of clvil penalties under section 113(d)(1) of
the Clean Air Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding
Consolidated Rules of Practice (40 CFR
part 22), all proceedings to assess a civil
penalty conducted under section
113(d)(1) of the Clean Air Act (42 U.S.C.
7413(d)(1)). Where inconsistencies exist
between these Supplemental rules and
the Consolidated Rules (§§ 22.01 through
22.32), these Supplemental rules shall
apply. '

(b) Issuance of Notice. (1) Prior to the
issuance of an administrative penalty
order assessing a civil penalty, the
person to whom the order is to be issued
shall be given written notice of the
proposed issuance of the order. Such
notice shall be provided by the issuance
of a complaint pursuant to § 22.13 of the
Consolidated Rules of Practice.

(2) Notwithstanding § 22.15(a), any
answer to the complaint must be filed
with the Regional Hearing Clerk within
thirty (30) days after service of the
complaint.

(c) Subpoenas. (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of:

(i) The grounds and necessity therefor,
and

{ii} The materiality and relevancy of
the evidence to be adduced. Requests
for the production of documents shall
describe with specificity the documents
sought.

(2) Subpoenas shall be served in
accordance with § 22.05(b)(1) of the
Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid in the
courts of the United States. Fees shall be
paid by the party at whose instance the
witness appears. Where a witness
appears pursuant to a request initiated
by the Presiding Officer, fees shall be
paid by EPA,

[FR Doc. 91-17237 Filed 7-19-91; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Seéretary
42 CFR Parts 417, 431, 434, and 1003
RIN 0991-AA44

Medicare and State Health Care
Programs: Fraud and Abuse; Civil
Monetary Penalties and Intermediate
Sanctions for Certain Violations by
Health Maintenance Organizations and
Competitive Medical Plans

AGENCY: Office of the Secretary, Office
of Inspector General (OIG} and the
Health Care Financing Administration
(HCFA), HHS. . . -

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement sections 9312(c)(2}, 9312(f),
and 9434(b) of Public Law 99-509, the
Omnibus Budget Reconciliation Act of
1986; section 7 of Public Law 100-93, the
Medicare and Medicaid Patient and
Program Protection Act of 1987; section
4014 of Public Law 100-203, the
Omnibus Budget Reconciliation Act of
1987; sections 224 and 411(k)(12) of
Public Law 100~360, the Medicare
Catastrophic Coverage Act of 1988; and
section 6411(d)(3) of Public Law 101-239,
the Omnibus Budget Reconciliation Act
of 1989. These provisions broaden the

- Secretary’s authority to impose

intermediate sanctions and civil
monetary penalties on health
maintenance organizations (HMOs) and
other prepaid health plans contracting
under Medicare or Medicaid that (1)
substantially fail to provide an enrolled
individual with required medically
necessary items and services; (2) engage
in certain marketing, enrollment,
reporting, or claims payment abuses; or
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(3) in the case of Medicare, employ or
contract with, either directly or
indirectly, an individual or entity
excluded from participation in
Medicare. The provisions also condition
Federal financial participation (FFP) in
certain State payments on the State's
exclusion of certain entities excluded {or
excludable) from Medicare. This
rulemaking is intended to significantly
enhance the protections for Medicare
beneficiaries and Medicaid recipients
enrolled in a HMO, CMP, or other -
contracting organization under titles
XVIII and XIX of the Social Security
Act.

DATES: To assure consideration,
comments must be mailed and delivered
to the address provided below by
September 20, 1991. 1
ADDRESSES: Address comments in
writing to: Office of Inspector General,
Department of Health and Human
Services, Attention: LLR-10-P, room
52486, 330 Independence Avenue, SW,,
Washington, DC 20201.

If you prefer, you may deliver your
comments to room 5551, 330
Independence Avenue SW.,
Washington, DC. In commenting, please
refer to file code LLR-10-P. Comments
received timely will be available for
public inspection, beginning
approximately two weeks after
publication, in Room 5551, 330
Independence Avenue SW.,
Washington, DC on Monday through
Friday of each week from 9 a.m. to 5
p.m., (202} 618-3270.

FOR FURTHER INFORMATION CONTACT:
Zeno W. St. Cyr, II, Legislation,
Regulations, and Public Affairs Staff,
OIG., (202) 619-3270
or

Jean D. LeMasurier, Office of Prepaid
Health Care, HCFA, (202) 619-2070

or
Ann Page, Medicaid Bureau, HCFA,
(301) 966-5364.

SUPPLEMENTARY INFORMATION:
1. Background
A. Introduction

Prepaid health plans, such as health
maintenance organizations (HMOs),
competitive medical plans {CMPs), and
health insuring organizations (HIOs) are
entities that provide enrollees with
comprehensive, coordinated health care
in a cost-efficient manner. Payment for
these plans is generally made on a
prepaid, capitation basis. The goal of
prepaid health care delivery is to control
health care costs while at the same time
providing enrollees with affordable,
coordinated, quality health care
services. Titles XVIII and XIX of the

Social Security Act (the Act) authorize
contracts with prepaid health plans for
the provision of covered health services
to Medicare beneficiaries and Medicaid
recipients.

B. Medicare

Section 1876 of the Act provides for
Medicare payment at predetermined
rates to eligible organizations that have
entered into risk contracts with HFCA,
or for payment of reasonable costs to
eligible organizations that have entered
into cost contracts. Eligible
organizations include HMOs that have
been federally qualified under title X111,
section 1310(d) of the Public Health
Service Act, and CMPs that meet the
requirements of section 18768(b}{2) of the
Act.

Medicare enrollees of organizations
with risk contracts are required to
receive covered services only through
the organization, except for emergency
services and urgently'needed out-of-
area services. In the case of a cost
contract, the Medicare beneficiary may
also receive services outside the
organization, with Medicare paying for
the services through the general
Medicare fee-for-service system. If an
HMO or CMP fails to comply with a
contract provision, the Secretary may
decide not to renew or to terminate the
contract. Regulations governing non-
renewal of a contract are found at 42
CFR 417.492, and regulations governing
termination of a contract are at 42 CFR
417.494.

C. Medicaid

Section 1903(m) of the Act contains
requirements that apply to State
Medicaid contracts for the provision, on
a risk basis, either directly or through
arrangements, of at least certain
specified services (“comprehensive
services"). HCFA regulations at 42 CFR
part 434 implement the requirements in
section 1903(m), and contain other
requirements applicable to Medicaid
contracts generally. Section 434.70
provides that HCFA may withhold
Federal matching payments, known as
Federal financial participation (FFP), for
State expenditures for services provided
to Medicaid recipients when either party
to a contract substantially fails to carry
out the terms of the contract.

D. New Legislation

1. The Omnibus Budget Reconciliation
Act of 1986

Section 9312(c)(2) of Public Law 99-
509, the Omnibus Budget Reconciliation
Act of 1986 (OBRA 86), added section
1876(f)(3) of the Act. This provision
authorizes the Secretary to suspend

enrollment of Medicare beneficiaries by
an organization, or to suspend payment
to the organization for individuals newly
enrolled, after the date the Secretary
notifies the organization of
noncompliance with the requirement in
section 1876(f)(1) that limits enrollment
to no more than 50 percent Medicare
beneficiaries and Medicaid recipients.
Prior to OBRA 88, HCFA's only recourse
against an organization for
noncompliance with any contract
provisions was to non-renew or initiate
termination of the contract. The new
authority provides alternative remedies
that may be used in lieu of or in addition
to contract non-renewal or termination
for organizations that do not comply
with the 50/50 enrollment composition
requirement.

Additionally, sections 9312(f) and
9434(c) of OBRA 88 added sections
1876(i){6) and 1903(m){5) of the Act.
These provisions authorize a civil
monetary penalty not greater than
$10,000 for each instance.of failure by an
organization with a Medicare risk
contract, or an organization that
contracts under Medicaid, to provide
required medically necessary items or
services to Medicare or Medicaid
enrollees, if the failure adversely affects
(or has the likelihood of adversely
affecting) the enrollee.

2. The Medicare and Medicaid Patient
and Program Protection Act of 1987

Section 7 of Public Law 100-93, the
Medicare and Medicaid Patient and
Program Protection Act of 1987
(MMPPPA), added section 1902(p) of the
Act which grants States the authority to
exclude individuals or entities from
participation in their Medicaid programs
for any of the reasons that constitute a
basis for exclusion from Medicare under
section 1128, 1128A, or 1866(b)(2) of the
Act. In addition, section 7 of MMPPPA
established a new condition that States
must meet in order to receive Federal
Medicaid matching funds, known as
Federal financial participation (FFP), for
payments to HMOs or entities furnishing
services under a waiver approved under
section 1915{b)(1) of the Act. The new
authority conditioned FFP upon a State's
providing that it will exclude from
participation, as an HMO or an entity
furnishing services under a section
1915(b)(1) waiver, any entity that could
be excluded under section 1128(b)(8) of
the Act (i.e. any individual or entity
against whom criminal or civil penalties
have been imposed. FFP is also
conditioned upon a State excluding an
entity that has, directly or indirectly, a
substantial contractual relationship with
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an individual or entity that is described
in section 1128(b}(8})(B) of the Act.

3. The Omnibus Budget Reconciliation
Act of 1987

Section 4014 of the Omnibus Budget
Reconciliation Act of 1987 (OBRA 87),
Public Law 100~203, provides the
Department with increased penalty
amounts and greater statutory authority
and flexibility to take action against
HMOs or CMPs that commit certain
abuses. This authority also may be
exercised in addition to or in lieu of
initiating contract termination
proceedings. Section 4014 of OBRA 87
amends section 1876(i)(6) of the Act by
authorizing the Secretary to impose civil
monetary penalties, suspend enrollment,
and suspend payments for newly
enrolled individuals in the case of an
organization with a Medicare contract
(both risk and cost contract) that he
determines has (1) failed substantially to
provide required medically necessary
items and services to Medicare
enrollees, if the failure adversely affects
{or has the likelihood of adversely
a*fecting) the enrollee; (2) imposed
premiums on Medicare enrollees in
excess of permitted premium amounts;
(3) acted to expel or refused to re-enroll
an individual in violation of section
1876; (4) engaged in any practice which
can reasonably be expected to deny or
discourage enrollment (except as
permitted under section 1876) by
Medicare enrollees whose medical
condition or history indicates a need for
substantial future medical services; (5)
misrepresented or falsified information
provided under section 1876 to the
Secretary, an individual, or any other
entity; or (6) fails to comply with the
requirements of section 1876(g){6)(A}
regarding prompt payment of claims.
Under OBRA 87, the maximum
allowable civil monetary penalty that
can be imposed for each determination
of a violation was increased to $25,000,
or $100,000 in the case of a HMO or
CMP determined to have committed acts
in (4) above or for misrepresenting or
falsifying information furnished to the
Secretary under section 1876.

4. The Medicare Catastrophic Coverage
Act of 1988

The Medicare Catastrophic Coverage
Act of 1988 (MCCA), Public Law 100~
360, amended sections 1876 and 1903(m)
of the Act by adding new civil monetary
penalty authority for violations
occurring within the Medicare program,
and by applying the OBRA 87 HMO and
CMP intermediate sanction and civil
monetary penalty authority to the
Medicaid program,

Section 224 of MCCA amended
section 1876(i)(6)(B)(i} of the Act. In
addition to other civil monetary
penalties, in cases where Medicare
enrollees are charged more than the
allowable premium, section 224 imposes
a penalty which doubles the amount of
excess premium charged by the HMO or
CMP. The excess premium amount is
deducted from the penalty and returned
to the Medicare enrollee. Section 224
also imposes a $15,000 penalty for each
individual not enrolled when it is
determined that the HMO or CMP
engaged in any practice which denied or
discouraged enrollment (except as
permitted under gection 1876) by
Medicare enrollees whose medical
condition or history indicated a need for
substantial future medical services.

Section 411(k)(12) of MCCA amended
section 1903(m)(5) of the Act by
providing the Secretary with authority to
impose civil monetary penalties on
contracting organizations, and to deny
payments for new enrollees of
contracting organizations, in cases
where he determines that an
organization has (1) failed substantially
to provide required medically necessary
items and services.to Medicaid
enrollees, if the failure adversely affects
(or has the likelihood of adversely
affecting) the enrollee; (2) imposed
premiums on Medicaid enrollees in
excess of premium amounts permitted
under title XIX; (3) discriminated among
individuals in violation of the provisions
of section 1903(m)(2)(A){v), including
expelling or refusing to re-enroll an
individual or engaging in any practice
which could reasonably be expected to
deny or discourage enroliment (except
as permitted under section 1903(m)) by
Medicaid recipients whose medical
condition or history indicates a need for
substantial future medical services; or
(4) misrepresented or falsified
information provided under section 1903
to the Secretary, State, an individual, or
any other entity.

Under the amendments to section
1903(m)(5) made by MCCA, the
maximum allowable civil monetary
penalty that can be imposed for each
determination of a violation is increased
to $25,000, or $100,000 in the case of a
deterination that a contracting
organization has (1) violated the
provisions of section 1903{m})(2)(A)(v) by
expelling or refusing to re-enroll an
individual or by engaging in a practice
which denied or discouraged enrollment
(except as permitted under section
1903{m)) by Medicaid recipients whose
medical condition or history indicated a
need for substantial future medical
services; or (2} misrepresented or

falsified information furnished to the
Secretary or State under section
1903(m).

Additionally, in cases where Medicaid
enrollees are charged more than the
allowable premium, section 411(k)(12) of
MCCA amended section 1903(m}(5) to
authorize imposition of an additional
penalty which doubles the amount of
excess premium charged by the
contracting organization, with the
excess premium amount deducted from
the penalty and returned to the
Medicaid enrollee. Imposition of an
additional $15,000 penalty is authorized
for each individual not enrolled when it
is determined that the contracting
organization has violated the provisions
of section 1803(m)(2)(A)(v) by expelling
or refusing to re-enroll an individual or
by engaging in any practice which
denied or discouraged enrollment
{except as permitted under section
1903(m)) by Medicaid recipients whose
medical condition or history indicated a
need for substantial future medical
services.

5. The Omnibus Budget Reconciliation
Act of 1989

Public Law 101-239, the Omnibus
Budget Reconciliation Act of 1989
(OBRA 89}, amended sections 1876 and
1902(p) of the Act by providing the
Secretary with an additional civil
monetary penalty and intermediate
sanction authority for violations
occurring within the Medicare program,
and an additional intermediate sanction
authority for violations involving the
Medicaid program.

Section 6411(d)(3)(A) of OBRA 89
amended section 1876(i)(6)(A) of the Act
by authorizing the Secretary to restrict
enrollment in, suspend payment to, and
impose a civil monetary penalty against
an organization with a risk contract that
(1) employs or contracts with any
individual or entity excluded from
Medicare participation under sections
1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or (2) employs
or contracts with any entity for the
provision of such services {directly or
indirectly) through an excluded
individual or entity. The maximum
allowable civil monetary penalty that
may be imposed for each determination
of a violation of this nature is $25,000.

Section 6411(d)(3)(B) of OBRA 89
amended section 802(p)(2) of the Act to
condition FFP in payments to HMOs, or
to entities furnishing services under a
section 1915(b)(1) waiver, upon the
State's barring the following entities
from participation as HMOs or section
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2925(b)(1) waiver participants: (1} Any
organization that employs or contracts
with any individual or entity excluded
from Medicaid participation under
sections 1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or (2) any
organization that employs or contracts
with any entity for the provision of such
services {directly or indirectly) through
an excluded individual or entity.

I1. Provisions of the Proposed Regulation

These proposed regulations would
amend 42 CFR part 417, subpart C; part
431, subpart B; part 434, subparts C, D,
E, and F; and part 1003 specifically by
establishing intermediate sanctions and
civil monetary penalties which may be
imposed on contracting organizations
that substantially fail to provide an
enrollee with required medically
necessary items and services, or that
engage in certain marketing, enrollment,
reporting claims payment, employment,
or contracting abuses.

A. lntermed}'ate Sanctions
1. Medicare

HCFA proposes to incorporate the
Medicare intermediate sanction
provisions of OBRA 86, OBRA 87,
MCCA, and OBRA 89 into agency
regulations largely without substantial
modifications. These changes would be
added to 42 CFR part 417, subpart C
under a new § 417.495, “Sanctions
against the organization,” Under these
proposed regulations, if HCFA
determines that a violation subject to an
intermediate sanction has occurred,
HCFA may provide, in lieu of contract
termination proceedings, written notice
to the organization describing the nature
of the violation and a proposed
intermediate sanction. The intermediate
sanction would either (1) require that
the HMO or CMP suspend applications
for enrollment from Medicare
beneficiaries or (2) provide that
payments to the HMO or CMP be
suspended for individuals who apply for
enrollment after a date specified by
HCFA. HCFA would also forward any
determination that a violation has
occurred to the Office of the Inspector
General (OIG), which may impose a
civil monetary penalty in addition to, or
in lieu of, any intermediate sanctions
that may be imposed by HCFA.

In general, HCFA would base any
intermediate sanction notice on the
nature, scope, severity and duration of
the violation as well as the threat to
patient health and safety. The
organization’s prior contract

performance would also be considered
when a determination is made.

The organization would have 15 days
after receiving the notice to provide
evidence that no violation has occurred,
or to submit other pertinent information,

-If timely submitted, this evidence or

information would be reviewed by a
HCFA official who did not participate in
the initial decision. Upon reaching a
decision after reconsideration, the
organization would receive notice of
such determination accompanied by a
brief written decision setting forth the
factual and legal basis for the sanction.
The effective date of the sanction would
be 15 days after the organization
receives notice of HCFA's initial
decision to impose a sanction, unless the
organization timely seeks
reconsideration of that decision. If the
organization timely seeks
reconsideration, the sanction would be
effective on the date the organization
receives notice of HCFA's final decision
on review, unless HCFA determines that
the organization's conduct poses a
serious threat to an enrollee's health
and safety, in which case the effective
date would be the date of notice of the
initial determination.

The intermediate sanction would
remain in effect until HCFA was
satisfied that the problem was corrected
and was not likely to recur. The
organization's written response and
HCFA's final determination would be
provided to the Office of Inspector
General {OIG).

We have not in these proposed
regulations provided for further
administrative review of a decision to
impose intermediate sanctions. We
would be interested in receiving
comments on the question of whether
such further administrative review
would be useful or advisable, and, if so,
what form it should take.

2. Medicaid

Unlike the Medicare program, the
Medicaid program is administered by
State governments, pursuant to Federal
statutory and regulatory requirements,
and a Medicaid “State plan” approved
by HCFA, State governments thus are
responsible for contracting with HMOs
and other prepaid health plans, as well
as monitoring such contracts. In the case
of Medicaid contracts, therefore, we
believe that States are in the best
position to monitor for the violations
discussed above, to make
determinations as to whether a violation
has occurred, and to recommend
intermediate sanctions based upon the
nature of the violation. HCFA therefore
is proposing to rely upon States to
perform, in the first instance, the same

monitoring and sanction functions in the
Medicaid program that HCFA will
perform in the Medicare program. Each
State would be required to set forth, in
its State plan, procedures for: (1)
Monitoring for violations; (2)
determining whether a violation has
occurred; and (3) recommending
intermediate sanctions in accordance
with these regulations.

The proposed Medicaid regulations
would be set forth in 42 CFR part 431
and subparts C, D, E, and F of 42 CFR -
part 434. Under proposed § 434.63(c),
States would be responsible for
monitoring for the violations described
in section 1903{m)(5)(A) of the Act.
Under a proposed new § 434.67, States
would be responsible for {1) making
determinations as to whether a section
1903(m)(5)(A) violation has been
committed by an HMO, (2) making a
recommendation to HCFA as to whether
an intermediate sanction should be
imposed, and (3) reviewing evidence or
information submitted by HMOs that
wish to contest the imposition of
intermediate sanctions. Under
§ 434.67(b)(1), a State determination that
a violation has occurred would be sent
to HCFA for review, and would become
“the Secretary’s” determination, for
purposes of section 1903(mj}({5)}(A). if
HCFA declines to reverse or modify the
State finding within 15 days. Under
§ 434.67(g), a violation determination
that is adopted as HCFA's would be
forwarded to OIG for consideration of
civil money penalties pursuant to the
same process that applies to Medicare
contracts.

Under § 434.67(b)(2), a State
recommendation to HCFA that an
intermediate sanction be imposed
similarly would become “the
Secretary's” determination, for purposes
of section 1903(m)(5)(B)(ii), unless HCFA
informs the States within 15 days that it
disagrees with the recommendation. If a
State's recommendation that a sanction
be imposed becomes “the Secretary’s”
determination, the State would be
required under § 434.67(c) to notify the
HMO of this determination, and of its
effect on payments to the HMO. In order
to ensure that the intermediate sanction
in section 1903(m)(5)(B)(ii} has its
intended impact on the HMO found to
have committed the violation, proposed
§§ 434.22 and 434.42 would require that
comprehensive risk contracts require
that State payment for new enrollees be
denied whenever Federal payment for
such enrollees is denied pursuant to
section 1903(m)(5)(B)(ii).

Under § 434.67(c), an HMO would
have 15 days to provide the State with
evidence that no violation has occurred,
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or to submit other pertinent information.
Under § 434.67(d), timely submitted
evidence or other information would be
reviewed by a State official who did not
participate in the initial decision. Upon
reaching a decision after
reconsideration, the State would prepare
a brief written decision setting forth the
factual and legal basis for the decision.
This decision would then be forwarded
to HCFA, and constitute HCFA's
determination if HCFA does not reverse
or modify the decision within 15 days.

Under § 434.67(f}, the effective date of
the sanction would be, as appropriate,
one of the following:

(1) In situations where the HMO does
not timely appeal for a reconsideration,
the date the HMO received notice of the
Secretary's determination to impose
sanctions; or

(2) When a timely appeal is made, the
date the HMO received notification from
the State of the reconsideration decision
on review; or

{3) When HCFA, in consultation with
the State agency, determines that the
HMO's conduct poses a serious threat to
an enrollee’s health and safety, a date
prior to an issuance of the decision
under (1) or (2).

In all cases, it would be effective with
respect to enrollees that apply for
enrollment after the effective date of the
sanction. The intermediate sanction
would remain in effect until HCFA, in
consultation with the State, was
satisfied that HMO violation was
corrected and was not likely to recur.
The HMO's written submission and the
final determination on review would
also be forwarded by HCFA to OIG.

Under § 434.67(h), HCFA would retain
concurrent authority to perform
independently, at its discretion, the
monitoring and sanction functions
assigned to the States by these proposed
rules.

Section 434.67(i) would require the
State to document, in its State plan, a
plan for monitoring for violations
specified in § 434.67(a) and for
implementing the provisions found in
§ 434.67 (b) through (g).

We have not in these proposed
regulations provided for further
administrative review by States or
HCFA of decisions to impose
intermediate sanctions under section
1903(m}(5)(B)(ii}. We would be
interested in receiving comments on the
question of whether such further
administrative review would be useful
or advisable, and, if so, what form it
should take.

Finally, proposed §§ 431.55 and 434.80
would implement the provision in
section 1902(p} which establishes a new
conditior for FFP in payments to HMOs

or entities furnishing services under a
waiver approved under section
1915(b)(1} of the Act. These proposed
regulations would implement the
provision in section 802(p)(2)
conditioning such FFP on the State’s
providing that it will “exclude from
participation,” as an HMO or an entity
furnishing services under a section
1915(b}){1) waiver, any entity that (a)
could be excluded under section
1128(b}(8) of the Act; (b} has, directly or
indirectly, a substantial contractual
relationship with an individual or entity
that is described in section 1128{b)(8)(B)
of the Act; or (c) employs or contracts
with any individual or entity excluded
from Medicaid participation under
sections 1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services, or any
organization that employs or contracts
with any entity for the provision of such
services {directly or indirectly) through
an excluded individual or entity.
“Substantial contractual relationship” is
defined, at § 431.55{i}{2), to mean any
contractual relationship that provides
for administrative, management, or
provision of medical services or the
establishment of policies or operational
support related to these activities.
Section 431.55(i)(3) would require the -
State to submit, as part of its 1915(b)(1)
waiver request, agsurances that the

_ entities described above are excluded

from participation in the waiver
program.

B. Civil Monetary Penalties

Under these proposed regulations,
after HCFA determines that a
contracting organization has committed
a violation under § 1876(i)(6)(A) or
1903(m)(5)(A), information pertaining to
the violation will be provided to the
OIG. The OIG may then impose a civil
monetary penalty in addition to or in
lieu of other remedies available under
law. The OIG may impose a civil
monetary penalty of up to $25,000 for
each determination that a contracting
organization (1) failed substantially to
provide required medically necessary
items and services to Medicare or
Medicaid enrollees, if the failure
adversely affects (or has the likelihood
of adversely affecting) the enrollee; (2)
imposed premiums on Medicare or
Medicaid enrollees in excess of
permitted premium amounts; (3) acted to
expel or refuse to re-enroll a Medicare
beneficiary in violation of section 1876
of the Act; {(4) misrepresented or
falsified information provided under
sections 1876 or 1903(m) of the Act to an
individual, or any other entity; or (5)
failed to comply with the requirements

of section 1876(g)(8)(A) of the Act
regarding prompt payment of claims. A
civil monetary penalty of up to $25,000
may also be imposed for each
determination that a contracting
organization with a Medicare risk
contract {1) employs or contracts with
any individual or entity excluded from
participation in Medicare under sections
1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or (2) employs
or contracts with any entity for the
provision of such services (directly or
indirectly) through an exrluded
individual or entity.

A civil monetary penalty of up to
$100,000 may be imposed for each
determination that a contracting
organization has (1) misrepresented or
falsified information provided to the
Secretary under section 1876 of the Act,
or provided to the Secretary or State
under section 1803(m) of the Act; (2)
engaged in any practice which could
reasonably be expected to result in
denying or discouraging enrollment
(except as permitted under section 1876}
by Medicare beneficiaries whose
medical condition or history indicates a
need for substantial future medical
services; or (3) violated the provisions of
section 1903(m)(2}{A)(v) of the Act,
including expelling or refusing to re-
enroll an individual or engaging in any
practice which could reasonably be
expected to result in denying or
discouraging enrollment (except as
permitted under section 1903{m)) by
Medicaid recipients whose medical
condition or history indicated a need for
substantial future medical services.

In cases where Medicare or Medicaid
enrollees are charged more than the
allowable premium, an additional
penalty which doubles the amount of
excess premium charged by the
contracting organization will be
imposed. The excess premium amount
will be deducted from the penalty and
returned to the enrollee. A $15,000
penalty will be imposed for each
individual not enrolled when it is
determined that a contracting
organization has committed a violation
described in section 1876(i)(6)(A)(iv) or
section 1903(m)(5)(A)(iii} (i.e. expelling
or refusing to re-enroll a Medicaid
recipient or engaging in any practice
which effectively denied or discouraged
enrollment (except as permitted under
sections 1876 or 1903) by Medicare
beneficiaries or Medicaid recipients
whose medical condition or history
indicated a need for substantial future
medical services), . :
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Contracting organizations assessed
civil monetary penalties under this
regulation would be permitted to request
a hearing before an Administrative Law
Judge in accordance with the procedures
currently set forth in 42 CFR part 1003.

C. Factors To Be Considered in Levying
Civil Monetary Penalties

The following factors would be set
forth in 42 CFR 1003.106 to consider in
determining civil monetary penalty
amounts:

* The nature of the appropriate item
or service not provided and the
circumstances under which it was not
provided. It would be considered a
mitigating circumstance if, where more
than one violation exists, the
appropriate items or services not
provided were (1) few in number, or (2)
of the same type and occurred within a
short period of time. It would be
considered an aggravating circumstance
if such items or services were of several
types and occurred over a lengthy
period of time, or if there were many
such items or services (or the nature and
circumstances indicate a pattern of such
items or services not being provided).

* The degree of culpability of the
contracting organization. It would be
considered a mitigating circumstance if
the violation was the result of an
unintentional, unrecognized error, and
corrective action was taken promptly
after discovery of the error.

* The seriousness of the adverse
effect that resulted or could have
resulted from any failure to provide
required care. It would be considered an
aggravating circumstance if the failure
to provide required care was
attributable to an individual or entity
that the contracting organization is
expressly prohibited by law from
contracting or employing.

¢ The harm to the enrollee which
resulted or could have resulted from the
provision of care by an individual or
entity that the contracting organization
is expressly prohibited by law from
contracting or employing. It would be
considered an aggravating factor if the
contracting organization knowingly or
routinely engages in the prohibited
practice of contracting or employing,
either directly or indirectly, individuals
or entities excluded from the Medicare
program under sections 1128 or 1128A of
the Act.

¢ The harm to the enrollee which
resulted or could have resulted from
expulsion or refusal to re-enroll by the
contracting organization. It would be
considered an aggravating factor if the
contracting organization knowingly or
routinely engages in any discriminatory
or other prohibited practice which has

the effect of denying or discouraging
enrollment by individuals whose
medical condition or history indicates a
need for substantial future medical
services. '

» The nature and seriousness of the
misrepresentative or fallacious
information furnished by the contracting
organization, under sections 1876 or
1903(m) of the Act, to the Secretary,
State, enrollee, or any other entity.

* The history of prior offenses by the
contracting organization or the
principals of the contracting
organization. It would be considered an
aggravating circumstance if at any time
prior to determination of the current
violation or violations, the contracting
organization or any of its principals was
convicted on criminal charges or held
liable for civil or administrative
sanctions in connection with a program
covered by this part or any other public
or private program of payment for
medical services. The lack of prior
liability for criminal, civil, or
administrative sanctions by the
contracting organization, or the
principals of the contractirig
organization, would not necessarily be
considered a mitigating circumstance in
determining civil monetary penalty
amounts.

¢ Other such matters as justice may
require.

Comments are specifically welcomed
on the application of these criteria, and
on the inclusion of other specific
aggravating and mitigating factors to be
considered in levying civil monetary
penalties under this provision.

D. Alternatives Considered

The proposed regulations provide for
a single determination made by HCFA
to be the basis for both the intermediate
sanctions and civil monetary penalties.
However, the Department considered
requiring separate determinations for
the intermediate sanctions applied by
HCFA and the civil monetary penalties
imposed by OIG. The single
determination approach was adopted
because the Department believes it to be
consistent with statutory intent that
there be one determination by the
Secretary which can result in various
remedies. In addition, dividing the
determination authority between
different components within the
Department would be inefficient and
could result in less consistency and
coherence. HCFA is delegated authority
for actions under sections 1876 and
1903(m) of the Act and, with the
exception of States in the case of
Medicaid, is most directly involved in
the operational activities of contracting
organizations. To assure that the

intermediate sanction and civil

monetary penalty processes are
coordinated, the proposed regulation
includes a stipulation that all
determinations made by HCFA will be
routinely communicated to the OIG.

Consideration was also given to
having HCFA, as opposed to States,
monitor for violations by Medicaid
contracting HMOs. However, State
Medicaid Agencies already have the
authority, personnel, and procedures
established to monitor provisions of
such contracts. Therefore, it is believed
that State Agencies are the more
appropriate entity to monitor for the
specified violations and to implement
certain activities related to intermediate
sanctions.

I1I. Regulatory Impact Statement
A. Executive Order 12291

Executive Order 12291 (E.O. 12291)
requires us to prepare and publish a
regulatory impact analysis for any
proposed rule that meets one of the E.O.
criteria for a “major rule”; that is, that
would be likely to result in— )

¢ An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

* Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This proposed rule would implement
sections 9312(c)(2), 9312(f) and 9434(b} of
Public Law 99-509; section 4014 of
Public Law 100-203; sections 224 and
411(k)(12) of Public Law 100-360; and
section 6411(d)(3) of Public Law 101-239.
This proposed rule would broaden the
Secretary’s authority to impose
intermediate sanctions and civil
monetary penalties on HMOs, CMPs or
other contracting organizations that (1)
fail substantially to provide required
medically necessary items and services
to Medicare beneficiaries or Medicaid
enrollees or (2) practice certain
marketing, enrollment, reporting or
claims payment abuses.

These provisions are the result of
statutory changes and serve to clarify
Departmental policy with respect to the
imposition of intermediate sanctions
and civil monetary penalties. We
believe the majority of providers and
practitioners do not engage in the
prohibited activities and practices
discussed in these proposed regulations.
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In addition, we believe these proposed
regulations would have a deterrent
effect upon providers and practitioners.
Therefore, we expect that the aggregate
economic impact would be minimal,
affecting only those engaged in the
prohibited behavior in violation of
statutory intent.

This proposed rule does not meet the
$100 million criterion, nor do we believe
that it meets the other E.O. 12291
criteria. Therefore, this proposed rule is
not a major rule under E.O. 12291, and
an initial regulatory impact analysis is
not required.

B. Regulatory Flexibility Act

We generally prepare a regulatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA] (5 U.S.C. 601 through 612} unless
the Secretary certifies that a proposed
rule would not have a significant
economic impact on a substantial
number of small entities. For purposes of
the RFA, we consider all HMOs, CMPs
and other contracting organizations to
be small entities.

In addition, section 1102(b} of the Act
requires the Secretary to prepare a
regulatory impact analysis if a proposed
rule may have a significant impact on
the operations of a substantial number
of small rural hospitals. Such an
analysis must conform to the provisions
of section 603 of the RFA. For purposes
of section 1102{b) of the Act, we define a
small rural hospital as a hospital which
is located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

We do not have data to assist us in
estimating the number of contracting
organizations that would be affected by
these proposed regulations or the
magnitude of any penalties that would
be imposed. As discussed under E.O.
12291, we believe any impact would be
minimal because the majority of
providers and practitioners engaged in
prohibited activities would be few. In
addition, this rule largely conforms our
regulations to the Act.

Since we have determined, and the
Secretary has certified, that this
proposed rule would not result in a
significant economic impact on a
substantial number of small entities or
on the operations of a substantial
number of small rural hospitals, we are
not preparing analyses for either the
RFA or small rural hospitals.

IV. Paperwork Reduction Act

This proposed rule contains no
information collection requirements;
therefore, it does not qualify under the
provisions of the Paperwork Reduction
Act of 1980.

List of Subjects
42 CFR Part 417

Administrative practice and
procedure; Health Maintenance
Organizations {HMO); Medicare;
Reporting and recordkeeping
requirements.

42 CFR Part 431

Grant programs—Health; Health
facilities; Medicaid; Privacy; Reporting
and Recordkeeping requirements.

42 CFR Part 434

Grant programs—Health; Health
Maintenance Organizations (HMO);
Medicaid; Reporting and recordkeeping
requirements.

42 CFR Part 1003

Administrative practice and
procedure; Fraud; Grant programs—
Health; Health facilities; Health
Professions; Maternal and Child Health;
Medicaid; Medicare; Penalties.

A. 42 CFR part 417 would be amended
as set forth below:

PART 417—HEALTH MAINTENANCE
ORGANIZATIONS, COMPETITIVE
MEDICAL PLANS, AND HEALTH CARE
PREPAYMENT PLANS

1. The authority citation for part 417
would be revised to read as follows:

Authority: 31 U.S.C. 8701, 42 U.S.C. 300e
through 300e-17, 1302, 13951{a)(1)(A).
1395x(8)(2)(H), 1395hh, 1395kk, 1395mm, and
1395m note.

2. The table of contents for part 417,
subpart C, would be amended by adding
new § 417.495 to read as follows:

- * * * *

Subpart C—Health Maintenance
Organizations and Competitive Medica)
Plans

L * * * *

417.495 Sanctions against the organization.

- * * * *

Subpart C—Health Maintenance
Organizations and Competitive
Medicat Plans

3. In subpart C, a new § 417.495 would
be added to read as follows:

§ 417.495 Sanctions agalnst the
organization.

(a) Basis for application of sanctions.
HCFA may apply intermediate sanctions
specified in paragraph (d) of this
section, as an alternative to termination,
if HCFA determines that an organization
with a contract under this part—

(1) Fails substantially to provide
medically necessary items and services
that are required to be provided to an

individual covered under the contract,
and the failure has adversely affected
(or has substantial likelihood of
adversely affecting) the individual;

(2) Imposes premiums on individuals
enrolled under this part in excess of
premiums permitted;

(3) Acts to expel or to refuse to re-
enroll an individual in viclation of the
provisions of this part;

{4) Engages in any practice that would
reasonably be expected to have the
effect of denying or discouraging
enroliment (except as permitted by this
part) with the organization by eligible
individuals whose medical condition or
history indicates a need for substantial
future medical services;

{5) Misrepresents or falsifies
information that is furnished—

(i) To HCFA under this part;

{ii) To an individual or to any other
entity under this part;

(6) Fails to comply with the
requirements of section 1876(g)(6)(A) of
the Act relating to the prompt payment
of claims;

(7) Fails to meet the requirement in
section 1876(f)(1) of the Act that not
more than 50 percent of the
organization's enroliment may be
Medicare beneficiaries and Medicaid
recipients; or :

(8) Has a Medicare risk contract
and—

(i} Employs or contracts with
individuals or entities excluded from
participation in Medicare under sections
1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or

(ii) Employs or contracts with any
entity for the provision of such services
{directly or indirectly) through an
excluded individual or entity.

(b) Notice of intermediate sanction.
Prior to applying the sanctions specified
in paragraph (d) of this section, HCFA
will send a written notice to the
organization. stating the nature and
basis of the proposed sanction. A copy
of the notice (other than a notice for the
violation described in paragraph (a}(7)
of this section) will be forwarded to the
OIG at the same time that it is sent to
the organization. HCFA will allow the
organization 15 days after the date it
receives the notice to provide evidence
that the organization has not committed
an act or failed to comply with a
requirement described in paragraph (a)
of this section, as applicable.

() Informal reconsideration. If the
organization submits a timely response
to HCFA's notice of intermediate
sanction, HCFA will conduct an
informal reconsideration that includes:
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(1) Review of the evidence by a HCFA
official who did not participate in the
initial decision to impose a sanction;
and

(2) If the decision to impose a sanction
is affirmed on review, forwarding to the
organization a concise written decision
setting forth the factual and legal basis
for the decision.

(d) Intermediate sanctions. If HCFA
determines that an organization has
committed a violation described in
paragraph (a) of this section and this
determination is affirmed on review in
the event the organization timely
contests the determination under
paragraph (b} of this section, HCF?
may—

(1) Require the organization to
suspend new applications for enrollment
from Medicare beneficiaries after the
effective date in paragraph (e)(1) of this
section; or

{2) Suspend payments to the
organization for any individuals who
apply for enrollment after the effective
date in paragraph (e)(1) of this section.

(e) Effective date and duration of
Intermediate sanctions. (1) Intermediate
sanctions will be made effective 15 days
after the date that the organization is
notified of the decision to impose the
sanctions, unless the organization timely
seeks reconsideration under paragraph
(c) of this section, in which case the
intermediate sanction generally will be
effective on the date the organization is
notified of HCFA's decision under
paragraph (c)(2) of this section.

(2) If HCFA determines that the
organization’s conduct poses a serious
threat to an enrollees’ health and safety,
the intermediate sanction may be made
effective on a date prior to issuance of
HCFA's decision under paragraph (c)(2)
of this section.

(3) The sanction will remain in effect
until HCFA notifies the organization
that HCFA is satisfied that the basis for
applying the sanction has been
corrected and is not likely to recur.

(f) Termination by HCFA. As an
alternative to the sanctions described in
paragraph (d} of this section, HCFA may
decline to renew an organization's
contract in accordance with
§ 417.492(b), or terminate its contract in
accordance with § 417.494(b).

(8) Civil monetary penalties. If HCFA
determines that an organization has
committed an act or failed to comply
with a requirement described in
paragraph (a) of this section (with the
. exception of the violation described in
paragraph (a)(7) of this section), HCFA
will convey such determination to the
Office of Inspector General. In
accordance with the provisions of 42
CFR part 1003, the OIG may impose civil

monetary penalties on the organization
in addition to or in lieu of the
intermediate sanctions imposed by
HCFA.

B. 42 CFR part 431 would be amended
as set forth below:

PART 431—STATE ORGANIZATION
AND GENERAL ADMINISTRATION

1. The authority citation for part 431
would be revised to read as follows:

Authority: 42 U.S.C. 1302, 1396{a)(4).
1396a(p)(2), and 1396b.

2. In subpart B, § 431.55 would be
amended by revising paragraph (a) and
adding new paragraph (h) to read as
follows:

§ 431.55 Waiver of other Medicaid
requirements. :

(A) Statutory basis. Section 1915(b) of
the Act authcrizes the Secretary to
waive the requirements of section 1902
of the Act to the extent he or she finds
proposed improvements or specified
practices in the provision of services
under Medicaid to be cost-effective,
efficient, and consistent with the
objectives of the Medicaid program.
Sections 1915 {e), (f), and (h) of the Act
prescribe how such waivers are to be
approved, continued, monitored, and
terminated. Sections 1918 (a)(3) and
(b)(3) of the Act specify the
circumstances under which the
Secretary is authorized to waive the
requirement that cost-sharing amounts
be nominal. Section 1902(p}(2) of the Act
conditions FFP in payments to an entity
under a section 2925(b)(1) waiver on the
State's provision for excluding certain
entities from participation.

(h)(1) FFP in payments to an entity
furnishing services under a waiver
approved under section 1915(b)(1) is
available only if the agency provides
that it will exclude from participation as
such any entity that—

(i) Could be excluded under section
1128(b)(8) of the Act;

(ii) Has a substantial contractual
relationship, either directly or indirectly
as defined in § 431.55(h)(2), with an
individual described in section
1128(b)(8)(B) of the Act; or

(iii) Employs or contracts with—

(A) Any individual or entity excluded
from Medicaid participation under ;
sections 1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or

(B) Any entity, directly or indirectly,
for the provision through an excluded
individual or entity of such services
described in paragraph (h)(1)(iii)(A) of
this section.

(2) A substantial contractual
relationship is any contractual
relationship which provides for one or
more of the following services:

(i) The administration, management,
or provision of medical services;

(ii) The establishment of policies
pertaining to the administration,
management or orovision of medical
services; or

(iii) The provision of operational
support for the administration,
management, or provision of medical
services.

(3) The agency must submit, as part of
its section 1915(b)(1) waiver request,
assurances that the entities described in
paragraph (h)(1) of this section are
excluded from participation under an
approved waiver.

C. 42 CFR part 434 would be amended
as set forth below:

PART 434—CONTRACTS

1. The authority citation for part 434
would be revised to read as follows:

Authority: 42 U.S.C. 1302, 396(a)(4),
1396a(p)(2), and 1396b.

2. The table of contents for part 434
would be amended by adding new
§ 434.22 to subpart C, 434.42 to subpart
D, 434.67 to subpart E, and 434.80 to
subpart F to read as follows:

* * * * *

Subpart C—Contracts With HMOs and

PHPs: Contract Requirements

* * * * *

434,22 Application of intermediate
sanctions to comprehensive risk

contracts.
* * * R 3 *

Subpart D—Contracts with Health Insuring

Organlzations

* * * - *

434.42 Application of intermediate
sanctions to comprehensive risk

contracts.
* * * * *

Subpart E—Contracts With HMOs and
PHPs: Medicald agency responsibilities
- * * * *

434.67 Sanctions against HMOs with

comprehensive risk contracts.
* * * * *

Subpart F—Federal Financial Participation

- * * * &*

434.80 Conditions for FFP in contracts with
HMOs. N

* * * * *

Subpart C—Contracts with MOs and
PHPs: Contract requirements

3. In Subpart C, a new § 434.22 would
be added as follows:
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§ 434.22 Application of intermediate
sanctions to comprehensive risk contracts.
A risk comprehensive contract must

provide that payments provided for
under the contract will be denied for
new enrollees when, and for so long as,
payment for such enrollees is denied by
HCFA pursuant to § 434.67(e).

Subpart D—Contracts With Health
Insuring Organizations

4. In subpart D, a new § 434.42 would
be added as follows:

§ 434.42 Application of intermediate
sanctions to comprehenslve risk contracts.
A risk comprehensive contract must

provide that payments provided for
under the contract will be denied for
new enrollees when, and for so long as,
payment for such enrollees is denied by
HCFA pursuant to § 434.67(e).

Subpart E—Contracts With HMOs and
PHPs: Medicald Agency
Responsibilities

5. Subpart E, § 434.63 would be
revised to read as follows:

§ 434.63 Monltoring procedures.

The agency must have procedures
to—

{a) Monitor enroliment and
termination practices;

{b) Insure proper implementation of
thedcontractor's grievance procedures;
an

(c) Monitor for violations of the
requirements specified in § 434.67 and
the conditions necessary for FFP in
contracts with HMOs, specified in
§ 434.80.

Subpart E—Contracts With HMOs and
PHPs: Medicald Agency
Responsibilities

6. In Subpart E, new § 434.67 would be
added to read as follows:

§ 434.67 Sanctions against HMOs with
comprehensive rigsk contracts.

(a) Basis for application of sanctions.
The agency may recommend that the
intermediate sanction specified in
paragraph (e) of this section be imposed
if the agency determines that an HMO
with a comprehensive risk contract—

(1) Fails substantially to provide
medically necessary items and services
that are required under law or under the
contract to be provided to an individual
covered under the contract, and the
failure has adversely affected (or has
substantial likelihood of adversely
affecting) the individual;

(2) Imposes premiums on individuals
covered under the contract in excess of
premiums permitted;

(3) Engages in any practice that
discriminates among individuals on the
basis of their health status or
requirements for health care services,
including expulsion or refusal to re-
enroll an individual, or any practice that
could reasonably be expected to have
the effect of denying or discouraging
enroliment {except as permitted by
section 1803(m) of the Act) by eligible
individuals whose medical condition or
history indicates a need for substantial
future medical serviczs; or

(4) Misrepresents or falsifies
information that is furnished—

{i) To HCFA or the State agency under
section 1903(m); or '

(ii) To an individual or to any other
entity under section 1803(m].

(b) Effect of an agency determination.
(1) When the agency determines that an
HMO with a comprehensive risk
contract has committed one of the
violations identified in paragraph (a) of
this section, the agency must forward
this determination to HCFA. This
determination becomes HCFA's
determination for purposes of section
1903{m)(5)(A) of the Act, if HCFA does
not reverse or modify the determination
within I5 days.

(2) When the agency decides to
recommend imposition of the
intermediate sanction specified in
paragraph (e) of this section, this
recommendation becomes HCFA's
decision, for purposes of section
1903(m)(5)(B)(ii) of the Act, if HCFA
does not reject this recommendation
within 15 days. -

(c) Notice of intermediate sanction. 1f
a determination to impose intermediate
sanctions becomes HCFA's
determination pursuant to paragraph
{b){2) of this section, the agency must
send a written notice to the HMO
stating the nature and basis of the
proposed sanction. A copy of the notice
will be forwarded to the OIG at the
same time that it is sent to the
organization. The agency will allow the
HMO 15 days after the date it receives
the notice to provide evidence that the
HMO has not committed an act or failed
to comply with a requirement described
in paragraph (a) of this section, as
applicable.

{d) Informal reconsideration. (1) If the
HMO submits a timely response to the
agency’s notice of intermediate
sanction, the agency will conduct an
informal reconsideration that includes—

(i) Review of the evidence by an
agency official who did not participate
in the initial recommendation to impose
a sanction; and

(ii) A concise written decision setting
forth the factual and legal basis for the
decision.

(2) The agency decision under
paragraph (d)(1)(ii) of this section will
be forwarded to HCFA and will become
HCFA's decision if HCFA does not
reverse or modify the decision within 15
days. The agency will send the HMO a
copy of HCFA's decision under this
subparagraph.

(e) Intermediate sanction. If a HCFA
determination that a HMO has
committed a violation described in
paragraph (a} of this section is affirmed
on review under paragraph (d) of this
section, or is not timely contested by the
HMO under paragraph (c) of this
section, then HCFA, based upon the
recommendation of the agency, may
deny payment for new enrollees of the
HMO pursuant to section
1903(m)(5)(B)(ii) of the Act. Under
§§ 434.22 and 434.42, this denial of
payment by HCFA for new enrollees
automatically results in a denial of
agency payments to the HMO for the
same enrollees. A “new enrollee” is
defined as an enrollee that applies for
enrollment after the effective date in
paragraph (f)(1) of this section.

(f) Effective date and duration of
intermediate sanction. (1) Unless an
HMO timely seeks a reconsideration
pursuant to paragraph (d) of this section
or HCFA determines the violation poses
a serious threat to enrollees health or
safety, intermediate sanctions will be
made effective 15 days after the date
that the HMO is notified of the HFCA
decision to impose the sanction
pursuant to paragraph (c) of this section.
If the HMO seeks reconsiderations
under paragraph (d) of this section, the
intermediate sanction generally will be
effective on the date the organization is
notified of HCFA's decision under
paragraph (d)(1)(ii) of this section.

(2) If HCFA, in consultation with the
agency determines that the HMO's
conduct poses a serious threat to an
enrollees’ health and safety, the
intermediate sanction may be made
effective on a date prior to issuance of
the decision under paragraph (d)(1)(ii) of
this section.

{3) The sanction will remain in effect
until HCFA, in consultation with the
agency, is satisfied that the basis for
applying the sanction has been
corrected and is not likely to recur.

(g) Civil monetary penalties. If a
determination that an organization has
committed a violation under paragraph
(a) of this section becomes HCFA’s
determination under paragraph {b)(1) of
this section, HCFA will convey such
determination to the Office of Inspector
General. In accordance with the
provisions of 42 CFR Part 1003, the OIG
may impose civil monetary penalties on
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the organization in addition to or in lieu
of the intermediate sanctions imposed
under this section.

{b) HCFA retains the right to
independently perform the functions
assigned to the agency in paragraphs (a)
through (f} of this section.

(i) State Plan Requirements. The State
Plan must include a plan to monitor for
violations specified in paragraph (a) of
this section and for implementing the
provisions of this section.

Subpart F—Federal Financlal
Participation

7. In subpart F, a new § 434.80 would
be added to read as follows:

§434.80 Condition for FFP in contracts
with HMOs.

FFP in payments to an HMO is
available only if the agency provides
that it will exclude from participation as
such an entity any entity that—

{a) Could be excluded under section
1128(b)(8) of the Act;

(b) Has a substantial contractual
relationship, either directly or indirectly
as defined in § 431.55(h){2), with an
individual described in section
1128(b)(8)(B) of the Act; or

(c) Employs or contracts with—

(1) Any individual or entity excluded
from Medicaid participation under
section 1128 or 1128A of the Act for the
provision of health care, utilization
review, medical social work, or
administrative services; or ‘

(2) Any entity, directly or indirectly,
for the provision through an excluded
individual or entity of such services
described in paragraph (c)(1) of this
section.

PART 1003—-CIVIL MONEY PENALTIES
AND ASSESSMENTS

D. 42 CFR part 1003 would be
amended as set forth below:

1. The authority citation for part 1003
would be revised to read as follows:

Authority: 42 U.S.C. 1302, 1320a—7, 1320a—
7a, 1395mm, 1395ss(d), 1395u(j), 1395u(k),
1396b(m), 11131(c) and 1137(b)(2).

2. Section 1003.100 would be amended
by revising paragraphs (a) and (b)(1) to
read as follows:

§ 1003.100 Basis and purpose.

(a) Basis. This part implements
sections 1128(c), 1128A, 1842(j), 1842(k},
1876(i)(6), 1882(d), and 1903(m)(5) of the
Social Security Act, and sections 421(c)
and 427(b}(2) of Public Law 99-860 {42
U.S.C. 1320a~7{c), 1320a~-7a, 1385mm,
1395ss(d), 1395u(j), 1395u(k), 1396b(m),
11131(c) and 11137(b)(2)).

{b} Purpose. This part—

(1) Establishes procedures for
imposing:

(i) Civil money penalties and
assessments against persons who have
submitted certain prohibited claims
under the Medicare, Medicaid, or the
Maternal and Child Health Services
Block Grant programs;

(i) Civil money penalties against
persons who fail to report information
concerning medical malpractice
payments or who improperly disclose,
use, or permit access to information
reported under Part B of Title IV of
Public Law 99-660, and regulations
specified in 45 CFR Part 60; and

(iii) Civil money penalties against
contracting organizations that
substantially fail to provide an enrollee
with required medically necessary items
and services, or that engage in certain
marketing, enrollment, reporting, claims
payment, employment or contracting
abuses;

* * * * w

3. Section 1003.101 would be amended
by adding, in alphabetical order,
definitions for the terms “adverse
effect,” “contracting organization,” and
“enrollee” to read as follows:

§ 1003.101 Definitions.
For purposes of this part:

* * * * *

Adverse effect means medical care
has not been provided and the fai